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pREfACE TO THE |E>ECOND EdITIOJM. 



Since the publication of the first edition of tin's book, “ The 
Bengal Tenancy Act ” has been passed by the Legislative Council of 
India. Some four years were given to the preparation of this measure 
before its introduction into Council in March 1883 : and it was for 
two years in the hands of the Council before it became law on the 
14th March IS85. Whatever difference of opinion there may be as 
to the merits of the Act itself, it must be admitted that the whole 
subject received full, careful and earnest examination and consider¬ 
ation before the bill in its final and amended form was passed into 
law. In the course of this examination many specious propositions 
were advanced, submitted to experienced opinion, tested (where 
possible) by facts, and ultimately abandoned : and much was given 
up by the advocates of extreme views in order to conciliation and 
compromise. If it can be truly said that what now remains satisfies 
neither party, there may be some truth in the explanation that this is 
because the Act gives neither party too much—of what fairly belongs 
to the other. What will be the ultimate result of the operation of 
the Act, it is impossible to forecast. It will no doubt give rise to a 
good deal of litigation. Every new law—more especially in India— 
does. If the result of that litigation be to settle rights upon a more 
certain basis, the effect will be so far satisfactory. 1 think that the 
Act deserves a fair trial, and in all probability its operation will not 
be so disastrous to landlords as some of them apprehend. I have in 
the Resent edition given the whole of the Act as an s\p[>end ; x , and 
I have added some notes and explanations which may make its 
provisions more intelligible as well to the popular reader as to 
those who will have to administer it. The latter maj dso be assisted 
by the Index to the Law of Landlord and Tenant in Bengal^ the 
object of which will be found fully explained at page 972. 


Calcutta, 

August 1 st y iSSj. 


C. D. FIELD. 
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PREFACE. 

-"#■- 

I came out to India towards the close of the year 1860, a little 
more than a year after a new Act had come into operation, 
which was intended to regulate and improve the relations 
between Landlords and Tenants in the extensive and populous 
provinces comprised in the Bengal Presidency. During the 
early years of my service I was called upon to take a large 
share in the working of this Act and in the trial of suits between 
landlords and tenants. My work led me to take a deep interest 
in the subject, which daily came before me in many ways and 
forms ; and I thus entered on a careful study of the land-laws 
of the country in which my duties lay, and an examination of 
the previous history of Zemindars and Raiyats. During a 
period of some nineteen years’ active and varied service, I held 
office in most of the important districts of Lower' Bengal, 
and exercised almost all the multifarious jurisdictions which 
can by law be conferred upon Judicial or Revenue Officers. 1 
was thus enabled to add the practical information derivable 
from experience to the other information derived from read in >•. 
which gradually extended to the systems of other countries. 

In 187!), I was appointed by the Bengal Government to 
prepare a Digest of the Law of Landlord and Tenant in the 
Provinces under the administration of that Government : and 
subsequently it devolved upon me as a member of the Bengal 
Lent Commission (relieved of other duties in order to (hi exe¬ 
rtion of this special task) to draw up the Report of the Com¬ 
mission and prepare the Consolidating and Amending Bill, 
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winch has since 1880 been under the consideration of Govern - 
rnent, and which will for some time to come occupy the atten¬ 
tion of the Legislature. To such knowledge as I possessed 
when engaged in these duties, I have since been enabled to 
add nearly three years’ experience as a Judge of the highest 
Court in India, together with some further study of a subject, 
in which, under the circumstances just stated, I must naturally 
take a deep interest. 

It has occurred to me that I might render useful service 
by placing before the public the information which I have 
gradually collected ; and this I have endeavoured to do an the 
following pages written during the brief intervals of leisure, 
which I have been able to snatch from the discharge of public 


duties. 


I have naturally treated at greater length the land-laws 
of those countries of which I have had personal knowledge or 
experience. The account of other countries, as to wdiich I 
have written upon information derived from sources other 
than these, must contain many inaccuracies, and will, doubtless, 
exhibit many defects to the eyes of those who have practical 
acquaintance with the systems which I have attempted to 
describe upon mediate information. Of the importance of 
personal knowledge upon the subject of which I have ven¬ 
tured to treat, no one can be more sensible than myself; but, 
seeing that this subject is too extensive to be traversed by the 
actual experience of any single individual, I here labour under 
a disability fr^m which no one who attempts the same task 
can expect to be free. If those who, by the light of superior 
knowledge, are able to discover errors or deficiencies in my 
account of these other systems are willing to assist me in 
correcting those errors and amending those deficiencies, they 
will, by communicating with me through my publishers, place 
me pt..„onally under a great obligation, and will also, I 
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venture to think, render a service to the great Community by 
contributing to the more accurate knowledge of a subject, the 
importance of which to the people of every country it i>> 
scarcely possible to overestimate. 

While the last of these pages are passing through the 
press, there has been introduced into the Legislative Council ot 
the Government ot India a Dill based to a considerable extent 
on the Draft and Report of the Rent Commission, lhere has 
been some expectation that the publication of the present 
work would be delayed in order to include a review of the 
proposed measure. Any such review would, however, he out 
of place in a work, the main object of which is to give an 
exposition of past or existing facts. Personally, moreover, I 
feel myself at present precluded from any public criticism ot 
a measure, which is as yet under the consideration of the 
Government and the Legislature. 




C. D. FIELD. 


Calcutta, 

The 3rd March, 1883. 
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CHATTER I. 


The Tenure of Land in Early Times and under the Roman 
Empire—The Feudal System in Europe . 

§ 1 . The processes by which property in land has been 
cicatcd, and the rules and customs by which its disposi¬ 
tion and enjoyment have been regulated, at different times, 
111 different countries, amongst different nations, exhibit 
very remarkable diversities. The causes of these diver¬ 
sities arc to be sought in the varieties and peculiarities of 
r ace, climate, character, circumstance, mental and physical 
development, which have operated in unequal combina¬ 
tion and with unequal force. To investigate these causes 
would be a difficult, if not impossible, task ; and little or 
no benefit would accrue from its most successful perform¬ 
ance. But great advantage is derivable from an examin¬ 
ation of the economic results produced by the different 
modes of disposition and enjoyment. The Statesman and 
the Legislator may learn much wisdom by investigating 
the effects of different systems of land law upon national 
Progress and prosperity ; and this wisdom may be put to 
Practical use by discouraging or even forbidding principles 
disposition or methods of enjoyment, which have been 
i() Und prejudicial to the common welfare ; and by encour- 
a £ing or introducing those methods and principles, which 
experience has shown to be conducive to the wealth and 
welfare arid happiness of the community. To use the 
language of metaphor, no practical advantage can follow 
from any attempt to discover why the watersprtngs burst 
forth from the mountain side, or issue from the glacier’s base, 
°r bubble up from the bosom of the plain. The sources 
' • B 


Advantage s 
of a Compn - 
ration Inves¬ 
tigation of the 
Land-1. tvs 
of different 
Countries. 





Landholding, and the Relation of Landlord 



whence the water comes do not affect its utility for pur¬ 
poses of domestic use, or irrigation, or mill-power—and 
these sources cannot be influenced or altered by human 
skill; but the distribution of the flowing streams greatly 
affects the well-being of the countries through which they 
pass ; and the labour of man, guided by scientific know¬ 
ledge, can largely increase the benefit to the inhabitants 
by altering the natural channels and regulating the distri¬ 
bution of this indispensable element. 

§ 2. In those early days when men were few on the 
face of the earth, they led a nomadic life, and moved with 
their flocks and herds from place to place, as inclination 
or the search for fresh pastures led them. Their agri¬ 
cultural labours were limited to the raising of a few cereals, 
which the virgin soil produced with rich return ; and the 
occupation of the land seldom extended beyond the period 
necessary for one sowing and reaping. This temporary 
occupation was the first species of property in land : 

Pro- and disturbance by eviction being unknown required no 
/.mill— Us measures of repression. As population increased, and men 
cr,: Hon owl became associated for mutual advantage and protection, 
‘a L p!,ri!ou ‘ l o/^ i nomadic life became less convenient, and so less usual ; 
th<- Produce and little communities of men, selecting desirable localities, 
"j, settled down in fixed habitations. Each member of the 

licit. community took, by mutual agreement, a site for his house 

and a plot for cultivation, while the flocks and herds 
depastured the unassigned and unbounded waste. These 
flocks and herds constituted the greater portion of the 
wealth 1 of the community ; and agriculture was of second- 
•iiy impoi tance. Each individual cultivated merely enough 
of land to supply his own wants. The wants of others 
bad not yet created commerce and exportation; and the 
pioduction of more than v r as needful for the requirements 
of the community (including some store laid by to meet a 
possible year of drought) would have been labour lost. As 


' ‘ Pecunia’ from * pecus.’ 
‘ chattel.’ 


‘Cattle’ = ‘ capita,' ‘ capital in,’ ‘catlalia, 
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the number of the community increased, the production 
of a larger quantity of food became necessary, and culti¬ 
vation gradually extended until the whole of the arable 
waste was allotted to the members of the settlement. The 
linal stage in this part of the history of the community 
was the adjustment of the boundary between its territory 
and that of the neighbouring communities. This was 
done sometimes amicably, and sometimes after many a 
fray and by the prevalence of superior force. When the 
individual community 2 had fulfilled this portion of its 
history, a clear property in land, originating in occupation 
and continued possession, had been created. This proprie¬ 
tary right at first resided in the community rather than 
die individual ; but common property soon developed into 
separate property in obedience to an irresistible tendency 
of social progress. While the individual community re¬ 
mained independent of any superior or paramount power, 
its members had theoretically equal rights; and no one 
paid or delivered any portion of the produce of the land 
to a superior in order to purchase protection or forbearance, 

01 to defiay the cost ot Government. Communities soon 
began to associate, either willingly for purposes of protec¬ 
tion, or unv. illingly as the result of subjugation by those 
whom superior physical strength inclined to the pursuit 
1 arms \ fhe governing or paramount authority, whether . 
voluntarily selected or involuntarily imposed, had to be 
maintained by the contributions of its subjects; and in 
ea-ly times, when money was unknown, and the only 
wealth consisted of flocks and herds and the produce of 
the earth, those contributions were naturally made in kind, 
y e >vcling so many head of cattle or a certain propor¬ 
tion of the ripened crops and fruits. The earliest form in 
Much the cultivator of the soil had to part with a portion 
_^P ,uUuee ol his labour was in the shape of a tax, or 


upnn above** ire ('nsth'^r^i' Lnl ' ^ ' lllase Community, which arc touched 
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tribute, to the governing or conquering power. As society 
further developed, and individuals came to have a control¬ 
ling power over the land—a power to allow or forbid 
others to occupy and cultivate it—they too received a 
share of the fruits and profits in kind, and afterwards in 
money ; and this share has come to be termed rent , but 
rent is usually the outcome of a later stage of develop¬ 
ment. Amid the vicissitudes and inequalities of progress, 
which history presents to our view, the tax has sometimes 
been levied, and sometimes the rent, and occasionally both 
the tax and the rent, while the happiness or misery of 
the cultivators of the soil has, in a very great measure, 
depended upon the arbitrary excess or judicious modera¬ 
tion with which the levy has been made by the superior 
entitled to make it. 

§ 3 . What has been just said may be illustrated by 
facts taken from the actual history of various countries. 
The Roman citizen, in the days of the Republic, owned 
and cultivated his own land, and there is no indication 
that he paid either tax or rent for it. The great Dictator, 
who was called from the plough to preside over the 
destinies of his country, was probably, in this respect, like 
other members of the Roman people ( populus ). When 
Rome conquered the other Italian States, it seized a por- 
/ iUH ** on ^ anc ^ s eac h> which it either occupied with a 

in the 'lionum colony as a garrison, or sold or let in farm. When the 
Empire*- Roman arms extended their conquests beyond Italy, the 
Hcnt, ‘ L -me course was pursued, and vast areas of land thus 
became the common property of the Roman people. The 
student of Roman history knows what contests raged 
between the patricians and plebeians as to the occupation 
and assignment of this land ager publicus — like the folk- 
land of the Saxons), and the various Agrarian Laws by which 
the 7 ribunes secured to the plebs a share in these State 
domain;;. Those lands, which were not assigned to colo¬ 
nist; or others, were allowed to be cultivated by private 
individuals, who paid to the Government a part of the 
yearly produce,—namely, a tenth {decimal) of the produce 
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of arable land, and a fifth of the produce of oliveyards 
and vineyards. In the times of the Kmpire long occupa¬ 
tion came to be regarded as giving a right to retain posses¬ 
sion so long as this revenue (vectigal) was paid to the State. 
In some conquered countries, lands which were not appro¬ 
priated by the conquerors were allowed to be retained by 
their owners on condition of paying a similar tribute. The 
collection of this revenue was let or farmed to certain 


persons (publicani)? who contracted for payment to the 
State usually in money, though occasionally in grain. We 
hcie find the conquering nation using its power to exact 
a tax or tribute from the occupants of the land. Rent in 
various forms was the result of a later development of 
Roman society. The access of wealth and luxury soon 
produced its usual effects, and Roman citizens became too 
proud to undergo the manual labour of agriculture. The 
possession of innumerable slaves offered a ready substi¬ 
tute ; but the task of superintending and controlling their 
labours soon became distasteful to men occupied with 
schemes of military or political ambition, or disinclined by 
luxury to the cares of management. Thus many wealthy 
Romans let their lands to tenants, who paid a rent either 
in money 01 by delivering a fixed portion of the pro- 
_ucc. Anothei mode by which the Roman proprietor 


the EjarahJar of TSehar is the modern antitype of the Roman /V.Y- 
rm./r. attorned an, like the Roman, Government formed out the 

and-revenue and the other branches of taxation : and the modem CoUecloi 
imitates the Roman Censor, by putting up to auction the revenue of Estate: 
held by Government, the Excise, and other State incomings. 

these tenants were the colon:, as to whose exact condition there has been 
nn, i (nspuie. 1 hey were not slaves, but their position contained main 

| lr "‘ atl0nS to s,avcr y- The y '^re attached to ihe soil, and in this, as in 
Ollier n .-peels, resembled the more modern serfs or riMtx. Cm . gives r 

of the • 1 Pr< ; P " rU ; n " kick ;llu eo’onus ought to pay according to lire nature 
oUhe er op aml the fertility of the soil, but he gives us no information as tc 

landhT r 1 "- Wh ‘ Ch lhC C ° St ° f Cuki ' atiun was borne by the and hi, 

generations inV ^ omullmes OCLU P lC{l tlle same farm from father to son foi 

The amoun’t of ‘the yLlyrenHTfixed T thC S ° U ' 

If the landowner attempted to h aTT’ “f 1,0 ^ 

right of action against him (Cod. xi, tit. \ 7 s ^ ** ** pIOteCUOn 2 






6 


Landholding , and the Relation of Landlord 

of land obtained a rent was by the contract of emphy¬ 
teusis , whereby, without abandbning his proprietary right, 
he gave to another a real right to the land, in consideration 
of a certain annual return in money or produce. The 
grantee was entitled to the possession of the land and 
to the produce thereof. He could make changes in 
/ the substance by reclaiming waste, by building, planting, 
and other operations, provided he did not deteriorate the 
property. His right was heritable and transferable * 5 ; but, in 
case of alienation to a stranger, his landlord had the right 
of pre-emption, and might also object to an improper trans- 
ferree. A fine ( laudemium ) was payable to the landlord 
upon every alienation, and this fine was fixed by Justinian 
at the fifteenth part of the price or value of the lands. The 
contract was sometimes for a term or for a life or lives, but 
usually in perpetuity. The lessee, or emphyteuta, , was liable 
to the payment of a fixed yearly canon , or quit-rent, and 
also of all rates, taxes, and other burdens. The emphyteusis 
\v r as terminated by the destruction of the land, by merger, 
by the expiration of the term (if any), by the death of the 
emphyteuta without heirs, 6 by prescription and renuncia¬ 
tion, by penalty upon the emphyteuta for allowing the land 
to deteriorate, or by nonpayment of the rent or canon for 
three years. 7 

§ 4 . When the German and other tribes successfully 
invaded the Roman Empire, they imitated the example of 
the Romans, and in accordance with the then well-recor 

o 


The patm tenure in Bengal resembles emphyteusis in many important 

respects. 

0 On failure of heirs, a patni tenure escheats to Government. 

7 Emphyteusis was adopted in many countries of Europe after the fall of 
the Roman Empire, and is to be found in some of them at the present 
day,—in Portugal and parts of Prussia.—See The Reports on the: Tenure 
of Land in the Countries of Europe , Parti, pp. 176, 177, 1S7, 235, 458. 
The rent could not be raised in Portugal, a provision a> tliis effect having been 
inti’.tdiuxd by Marquis Pombal ; and the legal means for the recovery of the 
rent was an application for judicial permission to sell the perpetual tenant’s 
right over the land. The lent of pafni and other similar tenures may be 
recovered by a smm.o procedure in Bengal. 
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feed law of nations confiscated a portion of the territory 
11c 1 they conquered. The lands so confiscated were 
permanently occupied by the conquerors. The Vandals 
seized all the best lands. The Visigoths and Burgundians 
appropriated two-thirds. The Franks occupied a large 
Portion, though we do not know with what share exactly 
hey contented themselves. The conquering occupants, who 
thus acquired lands ready cleared and fit for cultivation, 
P id neither land-tax nor rent. A certain equality between 

wluVI^i " aS , a , pnnci P le of the military confederation to 
1 U '. c onged ; and though differences of grade 

encetnH, ° r milltai T organization might make a differ- 

110 diffe ^ “I ° f . thc Share all °ttcd to each, there was 

This miHtarv Which cach act l uire d in his share. 

the pu poS Z r ° n S00n bCCamC an —ciation for 

of character .mw VCrnmCnt Pers ° nal prowess or force 

power of thA Prommence to individual leaders.” The 
power ot the kings increased Ti> n 

by fiscal lands reserved for it'in li e C '° U '? T* KUpported 

upon the conquest of fresh terri on r dlstn butio.T or 

did not then exist an ,i 0 Commercial wealth 

system of taxation’ sucS "s b >' a 

_ n as m °dern civilization has in- 


Appropria¬ 
tion oj Lund* 
by the Critic 
Races, icho 
broke up the 
Roman Em¬ 
pire-Rise 
of th Feudal 
System. 


con&med'and^to arose,TTTir position became 

•The distribution was at first™?? l,lla * C * mm " nities 'W' 
conquerors should be diverted* f rom *?“ UaUy ’ lcst »•»« thoughu of the 

the erection of',, l F'F'T ! luxuty and eticr- 
attention to the comforts *° n n . pormanent dwellings, and too great 

-hen the stream of njFF ° f B “‘* in course of Le, 

h*d introduced new habit, w i I1Cn Us force > when peaceable possession 
necessary to successful agriculture TT pe,u,an * nc y of occupation was found 
became inconvenient and distT~tVi ni ! Ua (,sturL ’ ancc au( i resettlement 

Hi, services, thev . iVi?' i ' ^' ' f !** lefl ch,ldlcn rspsWe 

>t was regarded as a sort of h ir 1 h' ,t ' X a son of claim to succeed, and 

■*7" unustu., ***** 

of Zemindar in India, which in T a F bocame hereditary. The office 
In? U>l r y m “ someHr hal similar mamf F ® iante< * for life on ly. became 

^;an Rajahs or Governments had Hn I • ‘ ,0C * «Pl*ar th* .be old 

FFT e wa? derived from the share of u!" ^ n * tUru of Crown Lands. 
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vented. Portions of these fiscal lands were granted to 
favourites of the Crown under the name of benefices —at first 
precariously and at pleasure, subsequently for life ; and 
then according to the usual tendency they became heredi¬ 
tary. 1 The beneficiaries of the Crown, the local represen¬ 
tatives of authority, were entrusted with some of the duties 
of Government, and in consequence they increased in 
power and importance. In those disturbed and uncivilized 
times the most important function of Government was 
resistance to hostile attack and protection from rapine. 
There were no regular armies, no courts of justice, no civil 
police. Effectual protection was in general to be obtained 
only from some powerful lord, who, while he acknowledged 
the Crown as paramount and superior, was the visible local 
representative of governing authority. The allodial 2 pro¬ 
prietor, not strong enough to defend himself and his pro¬ 
perty, and unable to obtain protection without submission 
and service, was forced to commend 3 himself to a feudal lord* 


1 A Jafif is in Indian Constitutional History the only grant similar to a 
benefice ; but it was an assignment not of the land itself, but of the revenue 
to which the State was entitled—See Mr. Shore's Minute on the Rights and 
Privileges of Jagirdars , dated 2nd April 178S. 

2 Allodia] land, or land held in absolute possession without acknowledging 
a superior lord, is contradistinguished from b< neftcinry or feudal land (feudal 
od , estate; and feo, wages, pay). The term allodium is variously derived 
from all and odh, property ; from loos, lot ; and from odal, Ice!., or, odd , I)an. 
Sw., a patrimonial estate. According to Coke, there is no allodial land in 
England. L ah he raj land in India is allodial , but the contradistinction of 
holding under a lord is wanting. 

3 For an account of the custom of personal commendation by which the 
nllodia! proprietor came 10 occupy a position similar to that of the beneficiary 
grantee, see Ilallam's Middle Ages, Vol. I, p. 164. The allodirdist suxtcndtited 
his lands and received them back on feudal conditions ; or, acknowledging 
himself the suzerain’s vassal, confessed an original grant never made, or made 
a stipulated payment of money to insure their defence. The above view of 
the origin and rise of the Feudal System is that of Dallam, which is now 
generally accepted. According to Blackstone the system was much more 
deliberately introduced, and in a much more perfect form by the conquering 
Celtic tribes. ‘‘It was brought by them from their own countries and conti- 
5 ‘ nued in theii respective colonies as the most likely means to secure their 
“new acquisitions; and to that end large districts or parcels of land were 
“ allotted by the conquering general to the superior officers of the army, and 
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accepting vassalage in return for protection. The usage of 
necessity thus became the law of the land, and every man 
was bound to attach himself to some lord, the freeman 
having, however, the privilege of choosing his own suzerain. 

§ 5. The Feudal System was fully established in Europe 
at the close of the Tenth or beginning of the Eleventh 
Century. Land held in feudal tenure was termed a fief. 
The ceiemonies by which a fief was created were homage, 
Tealty, and investiture. The future vassal did homage , 
kneeling, placing his hands between those of the lord, pro¬ 
mising to become his man, to serve him with life and limb 
and worldly honor, faithfully and loyally, in consideration 
of the lands held under him. An oath of fealty , or fidelity, 
was then taken ; and this was followed by the investiture 
or actual conveyance of the land, possession being given 
actually upon the ground (livery of seisin) either by the 
lord or his deputy ; or symbolically, by delivering a turf, a 
me 01 a iianch. ll'e vassal was bound to render military 
and other services to his lord, who also received the benefit 

W) ’ ( ? **"’■ ® «*» upon alienation, 

4 c»c1k ; ,,i s and forfc,turns, (5) a ids , (6) „ d 

P," ’ 8 ' 7 w “ a s, "i' of money paid to the 

lo.d by every person who, being of full ago, tool.- a fief as 
) csccn . Primer seisin was the right which the 
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king, and no other lord, had to receive a year’s profits of 
the lands from the heir, if of full age, of a tenant who died 
seised of a knight’s fee. A vassal could not alienate his 
lief without his lord’s consent; and when the lord con¬ 
sented, he was entitled to a certain part of the price or 
value by way of fine on the alienation. 6 If the vassal died 
without heirs, his lief escheated or reverted to his lord. This 
also happened when the fief was forfeited on account of 
the vassal’s delinquency or breach of fealty. The lord was 
entitled to aids under certain circumstances, — c.g., to ransom 
his person if he were taken captive ; to make his eldest son 
a knight; to give a marriage portion to his eldest daughter ; 
to fit out an expedition to the Holy Land. The exigencies 
upon which aids might be demanded were not very wcl 1 
defined, and where the lord was powerful, this right was 
too often exercised unreasonably and oppressively. 6 By 
virtue of his right of wardship the lord had the custody of 
the minor heir of a fief, and during the minority received 
to his own use the profits of the estate. This right was 
sometimes assigned or let in farm. The lord was entitled 
to tender a suitable match to his infant ward, and the 
infant could not refuse without forfeiting the value of the 
marriage ,— i. c ., as much as any one would give for the alli¬ 
ance and its advantages. An infant, who married without 
his or her guardian’s consent, forfeited double this value. 
Such were the incidents of a proper feud, held' on terms 
of military service, bestowed without price upon a vassal 
capable of serving personally in the field. But this institu¬ 
tion invented in disturbed times for granting land by those 



Investing a Zemindar* The British Government has never required any 
payment or present from an heir taking a umindari by inheritance, and in the 
c ase of subordinate tenure s, which did not exist before British rule, this 
practice has not been introduced. 

B A fin- upon the alienation of a zimitidari has never been usual in India, 
but fines upon the tran. h r of all subordinate tenures in Bengal arc common 
and usual. 

“The practice of levying abwa ! presents something similar in India. 
These were the aids and subsidies of the Mahometlan Government. 
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(6 had a disposing power over it upon conditions then 
essential and necessary, was soon, by the ingenious perver¬ 
sion of the lawyers, adapted to meet the altered require¬ 
ments of a new state of society ; and feuds (termed im¬ 
proper feuds) began to be granted for a price without 
icleieilce to military service. Even where military service 
was the original condition of the grant, this service was, 
by mutual consent, commuted for a money payment. 
I he services upon which these improper feuds were 
Manted, were occasionally ludicrous, 7 sometimes honor- 
aryf but most frequently lucrative. In other words, one class 
tlie right to admit whom they pleased to cultivate and 
use the land. As land is the chief source of production, they 
soon found that they could exercise this right with great 
1 m o111 to themselves, as increasing population created a 
demand for the production of more food ; and they naturally 

had voc A r CrC ' Se * f ° r thdr own ^fit. Those who 
had .ecc.ved from the lord paramount grants of land too 

f f °; pCrSOnal an d individual management, divided 
th6m int ° P ° rtlons - which ^ey granted to be held of them- 
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Ihe baptist (276) ; bbiL’ tZ r amuuU1 y « the feast of Joh 

“ behold my lord those 11 6 C '' i>ons Wore the king and say to him 
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selves on conditions similar to those on which they held 
of their superior lords ; and the process of subinfeudation 
thus introduced became very common, and led to remark¬ 
able and important results. The services on which these 
improper fiefs and sub-fiefs were held in Continental 
Countries were multiform. We find agricultural sendees 
varying from trifling burdens to forced labour and serf¬ 
dom ; and occasionally land was held partly on these 
services, and partly on rent service rendered in money or 
in kind. The commonest mechanical arts were carried on 
by persons, who held lands on condition of working at 
their craft for their patrons. In fine, the lord depended 
upon feudal tenure for the provisions that supplied his 
tabic—for the wood that burnt on his hearth—for the 
labour that cultivated his home farm—for the service of 
his domestics—for the ministrations of luxury—and even 
for the enjoyments of vice. 9 



9 The custom of merchetta, or having the first night with the tenant’s newly- 
married wife, was very common. This right was in England commuted for 
maiden-rent , in some places for a hogshead of cider. Other tenures, by 
which the lord’s sensuality was provided for, though not common in England, 
were not unknown. For example, William Hoppeshort held half a "yard- 
land in the town of Rockhampton in Berks by the service of keeping for the 
king six damsels, to wit, whores. Pimp-tenure, which this was called, is one 
of the headings in Jacob’s Law Dictionary. 

The greater independence of the French nobles produced a much greater 
variety of customs on the Continent than ever came into existence in England. 
A collection of 285 customs prevailing amongst continental nations was made 
in the Sixteenth Century, Charles VII. made an ordinance for the formation 
of a general code of Customary Law [pays contumurs) by ascertaining the 
customs of each district. The work was completed in the reign of Charles IX. 

Ihe yhatwah tenures, in parts of Bengal, granted for a species of military 
service to be rendered by keeping the ghats or mountain passes, by which the 
Mahratia and other invaders poured down on the plains, differ from fiefs in 
this that they involved no personal connection of lord and vassal. Many of 
t v c ta.Lran {chakar, a servant) holdings involved services like those of the 
improper u,uds, but here also the personal relation is wanting. 
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CHAPTER II. 

The Tenure of Land , and the Relation of Landlord and 
Tenant in England. 


§ 6. Whether Feudal Tenures existed in England before 
the Conquest is a question which has been much debated, 
and which it is difficult to determine categorically. Similar 
phases are to be found in the development of the most 
different societies, and in all probability the right solution 
of this question is, that tenures bearing in many respects a 
strong resemblance to feudal tenures had come into existence 
amongst the Anglo-Saxons before the Norman invasion. 
Be this as it may, certain it is that the Feudal System was 
completely established in England during the first two 
reigns after the Conquest. There was, however, one remark¬ 
able difference between feudalism in England and feuda¬ 
lism in France. In the latter countiy, the king had direct 
authority over his own immediate vassals only. The ten¬ 
ants of those vassals swore fealty and paid allegiance, not 
to the king, but to their own immediate lords, the king’s 
vassals. In England, William insisted on receiving the 
fealty of all landholders, both those who held in chief and 
their tenants. This was one of the causes which prevented 
the English lords from effectually asserting that independ¬ 
ence of the Crown which their brethren on the continent 
maintained. The introduction of the feudal system into 
England was effected (i) by the Conqueror’s confiscating 
the lands of all those who opposed him, and granting 
these lands to his followers upon feudal conditions ; and 
(2) by requiring the Saxon owners who had been allowed 
to retain their lands, to take the oath of fealty and so 
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become feudal tenants of the Crown. Improper feuds were 
not unusual, and many such were created even by the Con¬ 
queror himself. 1 Feudal tenancies, both proper and impro- 

1 William the Conqueror gave the manor of Bosham in Sussex in feefarm 
rendering yearly forty-two pounds of silver in solid metal for all service (32). 
The tenant in capite of the hundred of Bures in Essex paid eighteen pounds 
at the Exchequer (49). There are numerous instances of land held direct of 
the king on condition of performing certain services, — e. g. t repairing the iron¬ 
works of the king’s ploughs (115) '» turning the spit at his coronation (122) ; cut¬ 
ting out the linen cloths of the king and queen (228) ; conducting the king’s 
treasure (188, 214, 215) ; supplying provisions and other articles, — e. g., one 
night’s entertainment when the king passed that way (126), forty-one pints of 
honey (173), nine bushels of chestnuts (221), a gallon of honey (22S), finding 
litter in the king’s chamber when he came to Havering (256), finding coals 
to make the king’s crown and his royal ornaments (2S0). 

Grand Sergeanty was where a man held his lands of the king by services to 
be done, not generally in war, but in his own proper person to the king,— <?. g . , 
to carry the king’s banner or lance ; to be his marshal ; to carry his sword 
before him at his coronation ; be his butler (6o); or baker (80) ; or vintner 
(227) ; lardiner and caterer (199, 232) ; or carver (161) ; or naperer (67, 201) ; 
hold his stirrup ; hold his head between Dover and Whitsond as often as he 
passed over sea towards Whitsond (86) ; serve the king in his dispensary 
(262) ; be marshal of the mere trices or hired women servants and dismember 
condemned malefactors (119, 278); be the king’s chamberlain (123, 166, 
240) ; be the lord high steward of England (296) ; great chamberlain of Eng¬ 
land (108) ; chamberlain of the king’s Exchequer (mi); doorkeeper of the 
Exchequer (120); lvnight-Marshal (145); hold the towel and basins at the 
king’s coronation (158) ; take wolves, foxes, wild ca ! and other vermin 
in six counties (190) ; carry the king’s writs through England for forty days 
(217); keep a gray hound or hare hound of the king (289). 

The tenure of Petit Sergeanty was where a man held land of the king by 
the service of rendering to him annually some small implement of 'war. “It 
bears a great resemblance to grand serjeanty,” says Blackstone, “ for as the 
one is a personal service, so the other is a rent or render, both tending to some 
purpose relative to the king’s person.” Examples are : to pay yearly three 
flclchcd arrows feathered with eagle’s feathers (93); find one bat is t; o\ cross¬ 
bowman (l$6) ; find one footman with lance and skull-cap (318) ; find a 
valet in the king’s army for forty days (161) ; or an esquire (216) ; pay yearly 
one hundred barbed arrows (255) ; be ostler in the king’s army (121). 

But wc find Sergeanty applied also to services to be rendered in the king 
wholly unconnected with war,— e . n, to scakl the king’s hogs (49); pay him 
one grey cloak (56); find him two white cups at dinner on the day of his coro¬ 
nation (67) ; provide him a hot simncl ever}' day for dinner (79) ; shoe the 
king’s palfrey (91) ; present the king yearly with a pair of scarlet hose (90) ; 
carry to the king twenty-fion p-^lies of herrings at th<. ir first coming in (59) ; 
find straw for th< king’s bed, and pay him three eels or two green gcu:>e when 
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per, became hereditary in England as they had become on 
the continent. Subinfeudation prevailed from the begin¬ 
ning, and was largely practised. The impecuniosity of the 


he visits A (12) ; find dry wood for the great chamber of the castle of Brag 
against the king’s coming (38) ; find one ship (47) ; find one bow and three 
barbed arrows for the king when he hunts in the forest of Dartmoor (96) ; 
keep the king’s hawks or falcons (100, 136, 156, 157, 194, 254, 256, 265); 
bear a marshal’s wand in the king’s household ( 119) ; carry one seam of oats 
at his proper cost to the king’s horses (122) ; keep the prisoners committed 
to the fleet (123) ; keep the doors of the king’s wardrobe (125) ; keep watch 
about the king (137); take wolves (137); keep the laundresses (126, 138); 
be catchpoll or bailiff (145, 155); keep the park (151) ; keep the door of the 
king’s pantry (183) ; of his butlery (1S4) ; keep the king’s money stamp (198) ; 
make baskets for the king (199)-; find a horse-comb or currycomb (206) ; 
render four white capons when the king comes to Arundel (208) ; measure 
the ditches and works of the king (214) ; keep the king's palace at Westmins¬ 
ter (219) ; find a towel to wipe the king’s hands when he hunts in the forest 
of Witch wood (220) ; find one servant to hold the ropes in the queen’s ship 
when she passes the sea to Normandy (23S) ; feed two poor persons for the 
souls of the king’s ancestors (239) ; keep the king’s lame dugs when he hunts 
in his forest of Blakemore (24S) ; be the king's forester in the forest of 
Deane (264); keep the king’s larder (268) ; be the king’s goldsmith (273) ; 
bear a rod before the Justices in Eyre (287); keep one palfrey in the king’s 
stable at the king's cost (290) ; conduct the king's treasure to London (292, 
303) ; keep one small brachc or hound of the king (293) ; serve as steward at 
Christmas, Easter, and Whitsuntide (294); carry the king’s writs one day’s 
journey from the Castle of Gloucester at his own proper charge, and further 
at the king’s charge (295) ; pay one gallon of wine yearly (296) ; carry a truss 
of hay to the king’s necessary-house (300) ; keep the Hay of Hereford (317) ; 
keep the gate called Woougate at Woodstock when the king stays there. 

For instances of labour and other services rcnderable to mesne lords, see 
Blount's Tenure > by ffazlill, //. 40, 47, 55, 97, 117, 123, 136, 146, 153, ?6r, 
165, 220, 227, 236, 237, 256, 305. One yard-land in Brayles in the County 
of Warwick was held under the Eurl of Warwick ou payment of seven bushels 
of oats yearly and a lien, ana working for the lord, from Michaelmas to Lam¬ 
mas, every other day except Saturday ; from Lammas to Michaelmas two days 
in the week ; and to come to the lord’s reap with all his household except his 
wife and shepherd ; to carry two cart-loads and a half of the lord’s hay and 
seven cart-loads of stones for three days, and gather nuts for three days ; to 
plough thrice a year, &c., and with the rest of the tenants to give twelve 
marks yearly to the lord at Michaelmas by way of aid, and not marry their 
daughters, nor make their sons priests without licence from the lord (37). 
This is a good instance of mixed services common on the Continent. For 
instances of rents payable to mcme lords in corn, provisions or other articles, 
see the same work,//, 66, 100, 101, 10S, 109, 115, 153, 167, 188, 218, 
228, 232. 
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Conqueror’s followers, and the comparative immunity from 
war and foreign invasion afforded to England by her 
insular position, exercised a conjoint influence upon these 
subordinate grants ; and rent-service in money or other 
lucrative return became common and usual. 2 The Commer¬ 
cial Spirit, which has so remarkably influenced the history 
ol England, showed itself at a very early period, and 
affected not only tenures in chief or those held immediately 
of the Crown, but all subordinate tenures. One of the most 
important results of this spirit was the right of alienation 
which came to be an incident of all subordinate tenures. 
As regards tenures in chief, the principle of alienability 
was established later and without much difficulty: and 
every tenant of an estate in fee-simple can now dispose of 
his estate by act inter vivos as well as by will. 3 * * * * 8 



2 “ The feudatories,” says Blackstone, “ being under frequent incapacities 

of cultivating and manuring their own lands, soon found it necessary to com¬ 

mit part of them to inferior tenants, obliging them to such returns in sendee, 
corn, cattle, or money, as might enable the chief feudatories to attend their 

military duties without distraction, which returns, or reditus , were the original 
of rents; and by these means the feudal polity was greatly extended, these 

inferior feudatories (who held what are called in the Scotch law ‘ rereftefs ’) 
being under similar obligations of fealty, to do suit of court, to answer the 

stipulated renders or rent-sendee, and to promote the welfare of their imme¬ 
diate superiors or lords. But this at the same time demolished the ancient 
simplicity of feuds ; and an inroad being once made on their constitution, it 
subjected them in a course of time to great varieties and innovations. Feuds 
began to be bought and sold, and deviations were made from the old funda¬ 
mental rules of tenure and succession.”— Book If, Chap . 4. The king was 
Lord Paramount. Feudatories, who were vassals to those above them and 
lords to those below there, were termed Mesne or Middle Lords. The lowest 
tenant in the gradation was called Tenant Par avail, being he who was supposed 
to make avail or profit of the land. 

8 An estate in fee-simple (feudum simplex) is an estate which the tenant 
holds to him and his heirs. In other words, not only the heirs of his body, 
but collateral relations may inherit. This is the greatest estate known to the 
law of England. An estate given to a man and the heirs of his body was 
called an estate in fee-tail {feudum talliatum , i.e., a fee cut'down, limited 
to the direct heirs of the grantee’s body), and was the creature of the Statute 
Be Donis Conditionalibus. At the close of the a ign of Henry III, (A.D. 
1272) it had become established that, in \vh dove form the grants were made, 
the existence of an expectant heir enabled the tenant to alienate, not only 
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§ /. I n Domesday Book, hbcri homines (free men) and 
socmen are entered as occupying the freehold properties 
(liberum tencmentuni), and villain and bordarn as occupying Tenure in 
the copyholds (villenagi uni) . There does not appear to ^' e an ^ 
have been much difference between the libcri homines and sZugT 
the socmen , l but as to their exact origin, and how some 
men came to belong to this class, and others to the class 


as against his heirs, but also as against the lord. The Barons, seeing their 
reversion thus cut off, procured the passing of the Statute just mentioned in the 
13th year of the following reign (Edward I., A. D. 1285). This Statute enacted 
that the will of the donor according to the deed should henceforth be observed, 
so that they, to whom the tenement was given, should have no power to alien 
it, whereby it should fail to remain unto their own issue after their death, or 
to revert unto the donor or his heirs if issue should fail. This Statute, by 
prohibiting alienation, limited the transferability of the estate to the heirs of 
the grantee. The operation of the Statute was destroyed by Taltarum's case 
(A. I). 1473) » mid the power of alienating an estate-tail was again introduced, 
and has since continued. The exercise of this power was simplified by an 
Act of Parliament (3 & 4 Will. IV., cap. 74), passed in 1S33. 

The alienability of estates in fee-simple was facilitated by the Barons 
themselves. They found the practice of subinfeudation disadvantageous to 
them in many ways, but especially in this that they were deprived of many 
advantages,— e.g ., marriage and wardship, which, upon the creation of a sub¬ 
tenure, went not to them but to their tenants, the immediate lords of the 
subtenants. Then again the services reserved on the original grant were 
considered entire and indivisible ; and the Baron's tenant occasionally by 
subinfeudation deprived himself of the means of rendering or did not retain 
enough to enable him to render the services due to his superior lord. In order 
to remedy these mischiefs, the Barons procured the passing of the Statut c S/a/nte of 
Qttuz Lmpiores in the iSih year of Edward 1 . (A.D. 1290). This Statute Quia Bmp* 
enacted that, from thenceforth, it should be lawful for every freeman to sell at tores . 
his own pleasure his lands and tenements or part thereof, so nevertheless that 
the feofiec (purchaser) should hold the same lands or tenements of the same 
chief lord of the fee, and by the same services and customs, as his feoffor 
(vendor) held them before. In the case of sale of a part, it provided for the 
apportionment of the services. The effect of this Statute was to substitute 
ahenalion for subinfeudation , as regarded estates in fee-simple. 

An estate in fee-simple, an estate-tail, and an estate for the life either of the Freehold 
grantee or of another, were freehold estates, being all worthy the acceptance Estates. 
of a free man, which a less estate was not. 

* Almost all the lib: rt homtnes and socmen of Domesday Book belong to the 
Danish countries. S non, socage is variously derived from sem, an old Latin 
vvoid for a plough, and from soc , Saxon, i<»r liberty, privilege; Blackstone 
prefers the latter. The former, which makes socage mean plough-service, 
derives probability from the fact that the tenure originally corTsisU -l of services 
in husbandry which were afterwards by consent changed ujio an annual rent. 
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of villani and bordarii , there is much doubt, and has been 
much discussion. Mr. Hallam thinks the socmen to be 
Ceorls, 0 more fortunate than the rest, who had acquired 
some freehold land, or to whose ancestors it had possibly 
been allotted in the original settlement. Mr. Blackstone 
considers the socage tenures to be the relics of Saxon 
liberty, retained by those who had neither forfeited them to 
the king, nor had been obliged to exchange them for tenure 
of knight-service. This is very probable, for we know 
that some Saxon estates escaped confiscation altogether; 
and in the case of those which were confiscated, the confis¬ 
cation directly affected the principal tenants only; and it is 
quite possible that the subordinate tenants may have 
retained their former condition substantially unaltered. 
This may have been effected in many instances by pecuniary 
arrangements ; and where the former services were lucra¬ 
tive, we may well suppose them to have been more accept¬ 
able to the new lords than services strictly feudal were 
likely to be. 6 Whatever may have been the origin of free and 


a Saxon freemen were divided in corls and ceorls — gentle and simple, gentle¬ 
men and yeomen. Ceorl is translated by villanus throughout Domesday llook. 

a Mr. Freeman observes that William was at no time of his reign inclined 
to make changes simply for the sake of change—that this appears alike in the 
process by which the lands of Englishmen were restored to them and in the 
process by which the lands of Englishmen were transferred to the hands of 
strangers. In neither case did William make any change either in the tenure 
or in Lite extent of property beyond what was needed for carrying out his imme¬ 
diate purpose; that “what was law in the days of Edward, remained law in 
the days of William.”- -History of tiic Norman Com]2: t cf England) Vol. V, 
pp. 21, 49. Mr. Freeman, indeed, contests the position that William the 
Conqueror introduced the feudal system into England. lie observes—and 
lit'-truth of his observation is proved by Continental history—that the prin¬ 
ciple of the feudal system was that every tenant-in-chief of the Crown should 
make himself as nearly a s:< vereign prince as he could, that his under-tenants 
Allegiance and obedience to their immediate lord only, and not to 
the royal or imperial head - that the principle of William’s legislation was that 
every man should plight his allegiance to the king—that the tendency of 
feudalism was to a divided land with a weak central government, or no central 
government at nil—that he checker! this and every tendency which could lower 
King cf England to a level v, iih »he fc - of the mainland, and 

strengthened eve'y tendency which could help him in establishing a strong 
ccntrrd government over an united 1 dm : and to this end he preserved the 
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common socage , there is no doubt that it denoted a tenure 
by any certain and determinate service. It is constantly 
put in opposition to chivalry or knight-sendee where the 
voider was precarious and uncertain. Littleton (whose 


ancient laws and institutions, because they could be easily turned into the best 
instruments for compassing his object. Of any feudal system, as a fortn of 
government , William was therefore not the introducer but the mightiest and 
most successful enemy. Then as to feudalism regarded as a system of land- 
tenure, which does not necessarily imply any weakness on the part of the 
central power, William did not systematically introduce any new kind of 
tenures—tendencies in a feudal direction had l)een busily at work long before 
his coming, and the Conquest hastened and completed these, the effect of his 
confiscations and grants being to bring the tenure of land, the holding of land 
as a grant from a lord, into a prominence which it had never held before—that 
in this way the same reign which most effectually hindered the growth of 
feudalism in its political aspect, most effectually strengthened it as a form of 
land-tenure. Mr. Freeman further maintains that the system of military 
tenures and the oppressive consequences which flowed from them, were the 
work of Randolf Flambard in the days of William Rufus. In his way of 
looking at things the king was not merely the head of the Commonwealth, 
acting on behalf of the Commonwealth, but was also a personal lord with 
certain personal rights over his tenants, of which it was his personal intere-t 
to make the most in every way. These view’s were by Flambard pushed to 
their logical results and worked into an harmonious system of oppression. 
The king personally stepped into the place of the Commonwealth, of which he 
W’as tITe head — the ancient folkland became terra regis —the king became 
supreme landlord and all land was held by his grant— kingship passed from an 
oflice into a possession— the kingdom was a great estate, out of w r hich all 
smaller estates were carved—the king as landlord asserted his right to various 
dues, which came to him strictly in his character of landlord, and which had 
nothing to do with his character as chief of the Commonwealth—dues of 
exactly the same kind were exacted by the king’s tenants from those to whom 
in their character of landlords they also had made grants. It suited the 
policy of both Williams to strengthen the feudal principle so far as it concerned 
land-tenure, .vnd from this new theory of the tenure of land ami the incidents 
arising out of it, they tilled their purses as landlords rather than as political 
chiefs, and out of the relation X landlord there grew sources of royal wealth 
unheard of before.— Freeman's History of the Norman Conqueit , Vo). V, 
pp. 366— 3S3. Sir brands Palgrave observes that “ ihe relation of vassalage, 
originally personal, became annexed to the tenure of land ” {En-Fsh Com- 
monii'eaiui , 1,505); and he says that Domesday Book contains no record of 
any new duties or services of any kind. The two first Williams and Ilenry 1. 
had a very large income. Stephen began the proems of impoverishment by 
endowing his fiscal earldoms out of Crown revenue and lavishing royal demesne 
on natives and aliens. From this impoverishment the Crow* never recovered 
--Stubbs's Constitutional History of Erf,' X, 605. 
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Villeins — 
Villein 
Tenure — 
Copyholds. 


view Blackstone quotes and adopts) defines it to be, where 
the tenant holds his tenement of the lord by any certain 
service, in lieu of all other services, so that they be not 
services of chivalry or knight-service ; and says that what¬ 
ever is not tenure in chivalry is tenure in socage. The 
tenure must, therefore, have been certain in order to be 
denominated socage—as to hold by fealty and twenty 
shillings; or by homage, fealty, and twenty shillings rent; 
or by homage and fealty without rent; or by fealty and 
certain corporal service, as ploughing the lord’s land for 
three days ; or by fealty only without any other service. 7 * 

§ 8. The villani or villeins of Domesday Book are sup¬ 
posed to be practically identical with the ceorls 9 * 11 of the 
Saxon period preceding. As to their exact condition, 
there is, however, considerable doubt and there are many 
different opinions. It is probably impossible to define 
exactly the rights and liabilities of this class, and for this 


7 The following examples of socage tenures arc to be found in Mr. Ilazlitt's 
edition of Blount’s Tenures :—Brill, in the county of Bucks, was the demesne 
of Ivcig Edward the Confessor, and was let out in socage for the re. rved rent 
of one hundred capons yearly for the king’s table (39): “a capital messuage, 
a park, eleven score acres of arable land, held in free socage by the service of 
a bell” (129); “one acre and a half of land, held in socage by rendering one 
iron arrow to be paid yearly, and it was worth three shillings and four pence ” 
(167): the manor of Gargawall, in Cornwall, was held of the Prior of Bodmin 
in free socage by rendering two oxen yearly (126); two messuages and fifty-six 
acres of land with the appurtenances at Goswyck, in Durham, were held ot 
the Lord Bishop in socage and by the service of eight shillings and ten pence 
(132): lands at Libennith, in Monmouth, were held by socage tenure, Subject 
to a line certain of five . hillings on alienation and to a heriot of the best beast 
(195): Merton, in Surey, w ^granted by James I. on payment of L&-S 8 s. 9 
to bo held as of the manor of East Greenwich, in free and common socage, by 
fealty only, and not in chief or by knight’s serdec (218): the tenement of 

Newstead, in Staplehurst, Kent, is held of the manor of East Greenwich, by 

fealty only and in free socage, and by the payment of six pence for smoke- 

silver (continuance of Peter pence) yearly to the sheriff (294). 

11 The b&rdariiy of whom Domesday Book contains a large number, were 
also in Mr. Dallam's opinion oWj, distinguished by some legal difference, 
some peculiarity of service or tenure well understood at the time. We have 
also tosteli and color//. So in Be; gal wc have km fa , burgit, adh/aJar and 
other various u ms for under-ryots, current in different parts of the country 
al.i.l indicating local peculiarities of holding. 
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reason they were not regulated by any written law, and 
they varied in different places and at different times. In 
the old communities the descendants of the original settlers 
were naturally the persons entitled to share in the arable 
land of the village, and pasture their cattle on the common 
land. These would be the original freeholders. But in 
the course of time there would arise a considerable popu¬ 
lation consisting of men who had lost their rights, or, 
coming from outside, never had any rights in the village 
land. These persons would be employed as labourers, 
being paid with a portion of the produce, or might even 
be permitted to occupy and cultivate portions of land 
belonging to the freeholders, on condition of rendering 
labour service or giving a portion of the produce to the 
freeholders. These men were doubtless the ceorh or vil¬ 
leins ,, freemen 8 of a lower condition, dependent Upon a 
superior class for the necessities of life or the means of 
procuring them. Such of them as obtained the occupation 
of land, a site for a house and a plot for cultivation, were 
naturally better off than those who received merely food— 
it may be a bare sustenance, in return for labour spent on 
the cultivation of the lands of the freeholders. 1 his labour 
would naturally be of the lowest and hardest kind— such 
as was distasteful to the superior freeholders— carrying 
out manure, hedging and ditching and the like. Hence 



8 There were slaves (theows) amongst the Anglo-SaxonsDomesday Book 
gives some twenty-five thousand strut distinct from the villainy boiJaniy an.I 
cotarii . Ville'nagc must not therefore be confounded with servitude. In Anglo- 
Saxon limes e\ cry man was bound to have a patron who would be surety ^ i 
him ; and this custom compelled landless freemen to become the villeins of a 
lord. As against all persons other than his lord the villein was tree and had 
civil tights. If he acquired five hydes of land, he became an corl or Inane. 
Villeins were either (i) regardant or attached lu a certain manor with which, 
if sold, they passed ; or (2) in gross, when they hud never been so attached 
or the connection had been broken olF. The chief characteristic of vi lien age 
was the obligation to remain upon the lord’s estate. If a villein left that 
estate, his lord might reclaim him by suit, r,s if he were a species of real 
property; but if his lord di ' not reclaim him, he was in t!.c eye o! the law a 
freeman as regarded ell others. If he remained unreclaimed for a yeai and 
a day in a walled city or borough, he became tree, even as regarded Itio lord. 
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villein services came to be regarded as base and degrading, 
unworthy of the superior freeman. When the community 
passed under the authority of a lord, certain changes would 
naturally take place. The nature and extent of these 
changes depended much upon the manner in which the 
lord’s supremacy was created, whether 'by commendation, 1 
or conquest, or confiscation. Where the community had 
voluntarily sought the protection of a superior lord, its 
leading members doubtless made their own conditions, and 
retained their essential rights in the lands in which individual 
ownership had been acquired, agreeing to render some 
small service to their new suzerain. In cases of conquest 
and confiscation, it must have depended upon the will of 
the lord, how far the freeholders should retain their former 
rights, or be reduced to the condition of villeins upon the 
lands which they formerly owned in freehold tenure. In 
any case the lord would acquire almost a complete power 
of disposition over the unassigned land in which no indi¬ 
vidual ownership-had arisen. He might, even, in the exer¬ 
cise of a power which there was little or nothing to control, 
enlarge this area of the land subject to his absolute authority 
by confiscating or forcibly destroying rights in portions of 
the assigned land. The entire tract subject to-the lord’s 
dominion became known as a manor y and within this 
tract freeholders and villeins were alike his subjects, al¬ 
though their rights were different. The villeins would now 
naturally render their services to the lord direct; and the 
crowd of villeins would be increased by numbers seeking 
support and protection from a rich and powerful chief. Of 
too land which came under the lord’s absolute authority, 
he reserved part for his own demesnes, and part he allowed 

1 Domesday Book shows that in the time of Edu ard the Confessor, a large 
i la.s placed themselves by commendation in a position of dependence upon a 
superior lord—See on this point Freeman’s History of the Norman Con- 
gusstj 463, 0S5, and Stubbs’s Constitutional History, /, 217. 

* A PtantndOj because the liy resided there. The lands in the 

possession of freehold tenants were called tenemcntales —those reserved by the 
lord for iiis own use and occupation were termed dot.; ini calcs. The two to¬ 
gether made up the manor* 
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to be occupied by villeins , His will and pleasure alone at 
first regulated the time and mode and conditions of occu¬ 
pation, and the services which the villeins were to render. 
These services consisted chiefly of labour upon the demesne 
lands of their lord, including the same base services which 
villeins had formerly rendered to the freeholders. They 
carried out manure, hedged and ditched their lord’s fields, 
did his ploughing and sowing, and gathered in his harvest. 
But these services were at the arbitrary will of their lord* 
and none of them were certain like the services of free and 
common socage. The lands which the villeins occupied 
upon these conditions of service were said to be held by 
them in villein tenure? At first their occupation, like their 
services, was at the will of their lord ; but gradually custom 
gave confirmation to their possession, and what was in its 
inception permissive, grew in course of time into right. 
The services which the villein tenants were required to 
render came to be entered for reference and certainty’s 
sake on the court-roll of the Manor. A copy of the entry 





3 The origin, condition, and final disenfranchisement of villeins will be 
found fully treated in Hollands Middle Ages, I, 192-- 202, 331—333 ; and Ill , 
171—178: Stubbs's Com! national History of England, I, 485-489 : Greens 
History of the. English People, /, 10—11, 225—227 : and Dwarris on Statutes , 
771, 788. Those villeins who obtained the occupation of land rapidly secured 
an improved position after the Conquest, and finally developed into copy¬ 
holders as described above. The position of landless villeins, on the contrary, 
became worse under the Normans; and from the reign of Henry II., they 
became incapable of property and destitute of redress, except against the 
most outrageous injuries. Their lord could seize whatever they acquired or 
inherited, could sell them apart from the land to a stranger, and had an 
unlimited right over their labour. Some fled from their lords to distant parts 
of the count’v, or to the cities and boroughs ; and not being reclaimed became 
free. Others commuted their service for money or purchased their freedom 
from lords to whom money was more necessary than labour. The lord’s 
demesne was 1 educed by sales, by subinfeudation and by leaseholds; and he 
no longer required labour, which those who had obtained lands from the lords 
wanted and were willing to employ. As regard', these employers the villeins 
were free and became hiied labourers in husbandry for the greater part of the 
year. Villenage thus gradually died out in England ; and the landless villein > 
of the eleventh and twelfth centuries been me the hired labourers of the four¬ 
teenth century. But to this day, the degraded condition of the English agri¬ 
cultural labourer savours strongly of his origin. 
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became the villein’s title-deed ; and thus he came to be 
called a copyholder. Tenants of this class could at first 
be evicted at the mere will of their lord ; but arbitrary 
eviction was unusual. In the 42nd year of Edward III. 
(A.D. 1369) a case occurred in which it was held that if the 
tenant did not perform his service, his lord might seize 
his land as forfeited. Hence arose the idea 4 that if the 
copyholder did perform his services, the lord could not 
seize his lands and evict him ; and in the reign of Ed¬ 
ward IV. (A.D. 1461—1483) this idea was confirmed, and 
certainty of tenure was given to copyholders by the 
judges allowing a copyholder to maintain an action of 
trespass against his lord for dispossession without just 
cause. The title of copyholders is now as good as that 
of freeholders. 

§ 9. The services of tenure 5 in chivalry, otherwise called 
knight-service, and grand sergeanty were personal, and 
uncertain both in their quantity and duration. Personal 
attendance being troublesome and inconvenient, the tenants 
began to send persons to perform their service in their 
stead, and afterwards they gave to their lords a pecuniary 
satisfaction in lieu of it. This money commutation was 
termed scutage , 6 or, in Norman French, escuage , and is said 
to have been first made in the fifth year of Henry II. 
(1159 A.D.) on the occasion of his expedition to Toulouse. 
It afterwards became so common and usual, that personal 



4 The growth of the right of occupancy in Bengal has been very similar, 

5 The term ‘tenure 7 is derived from ‘tenere, 7 to hold, because the land 
is hold tit. held, of some superior lord by, and in consideration of, certain 
services to be rendered to the lord by the tenant or possessor of the property. 
The word has now come to be used very widely—in India especially—to 
signify not the services or conditions on which the land is held, but the land 
itself for which revenue or rent is paid to a superior la • llord ; and it is even 
applied to land for which neither revenue nor rent is paid,— e.g., a lakheraj 
ttuur: is spoken of constantly. 

0 From scutum , a shield,— i.c service of the shield, according to Littleton ; 
“and that tenant,” says he, “which holdeth his land by escuage, holdeth by 
knight's service.” According to Blacks tone, it was so called, because cutunt 
was then a well-ki.own denomination for money; this kind of tenure being a 

pecuniary, instead of a military, tenure. 
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service fell into disuse. As the actual personal service 
was uncertain and depended upon emergencies, so the 
pecuniary substitution was uncertain, * 1 2 * * * * 7 and its assessment 
depended upon the view which each party took of those 
emergencies. In the course of half a century after its 
first introduction, scutage or escuage was converted into a 
very effectual means of exaction and oppression. 

§ 10. The following Table will give a general view Table of 
of the tenures and subtenures of the so-called Feudal , :na 

System :— Subtcuures. 


7 When the king went to war with the Scots, every one who held by the 
service of one knight’s fee was to be with the king forty clays, well and conve¬ 
niently arrayed for war. He who held by a moiety of a knight’s fee was to 
be with the king twenty days. He who held by the fourtli part of a knight’s 
fee, <ten days. And he that had tjiore, more ; and he that had less, less. 
When the king returned from Scotland, the escuagc was assessed, which every 
one should pay who had not been with the king in person or by a substitute. 
Parliament, it was said, ordomed that forty shillings should be paid for a 
knight’s fee, twenty shillings for half a knight’s fee, and so on. When the 
lord had to pay escuage, lie was held entitled to have escuagc of his tenants. 
Sometimes the escuage payable by the tenant to his lord was a fixed sum settled 
by agreement and unaffected by the Parliament’s assessment. Two marks on 
the knight’s fee was the rate levied by Henry on the occasion of the expedi¬ 
tion to Toulouse. Scutage or escuage gradually became obsolete about the 
beginning of the fourteenth century* being superseded by other forms of 
exactions. 

8 See ante , p. 14, note . 

D The service of blowing a horn to give warning, when an invasion < >f the 
Scots or other enemies was perceived. It was a .s] cies of grand sergevnty, 
according to Littleton, when held direct of the king ; but when held of any 
other lord, it was knight’s service, drawing to it ward and marriage. Many 
held by this tenure about the Piets’ Wall. 

1 A tenure carrying v. ith it certain immunities, the chief of which was the 
right to sue and be sued only in the lord’s court. It existed only in those 
manors which belonged to the Crown in the reign* of Edward the Confessor 
and William the Conqueror, and which are in Domesday Hook denominated 
Terra Regis Edwardi or Terra: Regis. 

2 Held, like other copyholds, by copy of Court Roll : but not, like other 

copyholds, expressed to be at the will of the lord. According to some, the 
freehold est-.itc or interest is in the tenant, while the freehold enure is in the 

lord. They are found chiefly in the north of England and within manors of 

the tenure of ancient demesne. 

8 Held on base or villeinous sendees. There is said to.be this difference 

between a base estate and vilh?4afe~is to do all tin. lord's 



•v 



CROWN. 































miST/fy. 



and Tenant in Various Countries 


■(England). 


27 



§ ir. During the interval of a century and a half 
between the Conquest in 1066 A.D. and John’s Charter in 
1215 A.D., the Feudal System was converted into an engine 
of tyranny and oppression. Scutage was levied arbitrarily 
at the king’s pleasure. Aids were exacted upon all sorts 
of occasions. Reliefs were taken out of all proportion to 
the rank of the tenant and the value of his property. 

Waste was committed by the guardians in chivalry or 
those to whom they had leased their rights. Female wards 
were disparaged in matrimony, and widows were forced to 
remarry, for the profit of the superior lords. The Charter, Tenure. 
extracted from John in - the meadow of Runemede, pro¬ 
vided that no aid or cscuage should be imposed (except 
in the three cases 9 allowed by feudal law) without the 
consent of Parliament j 1 and it contained provisions for the 
prevention of other abuses ; but it took nearly two centu¬ 
ries and the confirmation of thirty-two Acts of Parliament 
before these provisions were established and observed. ^ ^ 
The contents of the Great Charter, 2 * 4 * 6 7 8 as printed in the Statute Charter. 


commands; but the holder of a base estate is not bound to the performance 

of every copimandnient of his lord. 

4 See ante, p. 24. 

s See ant*', p. 14, note. 

6 A tenure whereby houses and lands, which were formerly the site of 
houses in an ancient borough, are held of some lord by a certain rent. 

7 According to Lord Coke, Gaeclkinde is “ Gave all kinde , for this custom 
giveth to all the sons alike. According to another view, it means “ land of 
the kind that yields rent? being derived from * gafal ’ or ‘ gavel,' 'rent' or 
* customary performance of husbandry worksf and signifying the land which 
yielded tins kind of service, in contradistinction to knight-service land. 

8 Free alms—a spiritual tenure by which religious corporations held lands 
of the donor for ever, discharged of all except religious services. It differs 
from tenure by divine service in not requiring the performance of any divine 
services. In India also spiritual grants— debuitur — piruttur— have been com¬ 
mon and usual. 

8 See ante , p. 10. 

‘ This provision is not to be found in any of the three Charters granted by 
Henry ill. ; but Parliament acted upon it. 

8 The Great Charter a>, contained in the Statutes at large was made in the 
9th year of Henry HI., 1225 A.D. ; and confirmed by Edward I. in the 251)1 
year of his reign, 1297 A.D. It is really a collection of Statutes, consisting 
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book, exhibit the system of military tenures in full force, 
and the exactions and oppressions which were practised 
in the exercise of the powers which that system gave to 
the king and the mesne lords. This Charter provided that 
heirs of full age shall have their inheritance by the old 
relief, a reasonable scale for which is given—that guardians 
shall not waste the lands of their wards or destroy the 
tenants—that heirs shall be married without disparagement 
—that widows shall have their dower and not be forced 
to remarry against their will—that excessive fines shall 
not be inflicted—-that purveyance abuses shall cease—that 
justice or right shall not be sold, denied or delayed to any 
man: and this reformation of feudal abuses, which the 
king granted to the barons, was to be extended by them 
to their tenants. Even after other abuses of the system 
of military tenures had ceased or been superseded by new 
forms of exaction, the hardship of the rules as to marriage 
and wardship was felt to be a very oppressive burden. 
Henry VII. again aggravated this burden by imposing 
excessive fines upon the granting of livery to the king’s 
ward.; on their attaining majority ; and Henry VIII. gave 
a form of legal sanction to these proceedings by establish¬ 
ing The Court of Wards and Iuivcries. Cromwell virtually 
abolished military tenures by shutting up this Court in 
1645 A.D., believing that abuses would best be prevented 
in future by removing the source and origin of them. 

§ 12. Upon the restoration of Charles II., there was a 
strong feeling against the revival of a system, which had 
been the cause of so much domestic trouble ; and all mili¬ 
tary tenures were at length abolished by a formal Act of 
the Legislature in 1660 A.D. 3 The Statute 12 Car. II., 
cap. 24, enacts as follows : — 

it has beci I by former experience 

of 37 chapters. By it the king grants to all freemen of the realm the “ liber 
tics underwritten, fo have and to hold to them an-i their heirs, of us and our 
heirs, for ever. - ' 

The reign of Charles IT. is computed from the death of Charles I., so 
thv. the year of the Restoration and the first year of his actual reign in counted 
a* the twelfth. 
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That the Courts of Wards and Liveries, and tenures by 
knight-service, either of the king or others, or by knight- 
service in capita , or socage in capita of the king, and the 
consequents upon the same, have been much more bur- 
thensomc, grievous and prejudicial to the kingdom than 
they have been beneficial to the king. And whereas, since 
the intermission of the said Court, which hath been from 
the four-and-twentieth day of February, which was in the 
year of our Lord one thousand six hundred forty and five, 
many persons have, by will and otherwise, made disposal 
of their lands held by knight-service, whereupon divers 
questions might possibly arise, unless some seasonable 
remedy be taken to prevent the same,— Be it therefore 
enacted by the King our Sovereign Lord, with the assent of 
the Lords and Commons in Parliament assembled, and by 
the authority of the same ; and it is hereby enacted— 
That the Court of Wards and Liveries, and all wardships, 
liveries, primer seisins 4 and oiisterlemuins , 5 values and 
forfeitures of marriages, by reason of any tenure of the 
King’s Majesty, or of any other by knight-service, and all 
mean rates, and all other gifts, grants, charges incident or 
arising for or by reason of wardships, liveries, primer 
seisins or ousterlemains be taken away and discharged 
and are hereby enacted to be taken away and discharged, 
from the said twenty-fourth day of February one thousand 
six hundred forty-five—any law, statute, custom or usage 
to the contrary hereof in anywise notwithstanding. And 
that all fines for alienations, seizures and pardons for 
alienations, tenure by homage, and all charges incident or 
arising, for or by reason of wardship, livery, primer seisin 
or ousterlemaii, or tenure by knight-service, escuagc, and 
also aide pur file marricr , and pur fair fit:: chevalier , all 
other charges incident thereunto, be likewise taken away 
and discharged—any law, statute, custom or usage to the 




4 See ante , pp. 9-10. 

4 Oustcr-le-main^ an;overt vtattum , to withdraw the hand and deliver up 
the lands to the heir on his or her attaining majority. 
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contrary hereof in anywise notwithstanding. And that 
all tenures by knight-service of the king, or of any other 
person, and by knight-service in capita ; and by socage 
in capita of the king, and the fruits and consequents there¬ 
of, happened or which shall or may hereafter happen or 
arise thereupon or thereby, be taken away and discharged— 
any law, statute, custom or usage to the contrary hereof in 
anywise notwithstanding. And all tenures of any honours, 
manors, lands, tenements or hereditaments, or any estate 
of any inheritance at the common law, held either of the 
king, or of any other person or persons, bodies politick or 
corporate, are hereby enacted to be turned into free and 
common socage , to all intents and purposes, and shall be so 
construed, adjudged and deemed to be for ever turned into 
free and common socage,— any law, statute, custom or 
usage to the contrary hereof in anywise notwithstanding. 
And that the same shall for ever hereafter stand and be 
discharged of all tenure by homage, escuage, voyages 
royal and charges for the same, wardships incident to 
tenure by knight-service, and values and forfeitures of 
marriage, and all other charges incident to tenure by 
knight-service, and of and from aide pur file marrier , and 
aide pur fair fits chevalier —any law, statute, usage or 
custom to the contrary in anywise notwithstanding. And 
that all conveyances and devises of any manors, lands, 
tenements, and hereditaments made since the said twenty- 
fourth day of February, shall be expounded to be of such 
effect, as if the same manors, lands, tenements, and heredi¬ 
taments had been then held and continued to be holden 
in free and common socage only—any law, statute, custom 
or usage to the contrary hereof in anywise notwithstand¬ 
ing” 

§ 13. The effect of abolishing military tenures or 
converting them into tenures in free and common socage 
was, that the Crown could no longer claim or receive from 
the land of the kingdom that revenue which had been 
levied after the Conquest under the various denominations 
of aids, reliefs, escuage, and other forms of feudal imposi- 
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tion. It has been said that the great landholders of 
England, by means of the Statute of Charles II., got rid of 
their liability to contribute to the defence of the kingdom, 
which, in whatever form the contributions were made, was 
the original condition on which their lands had been 
granted ; and that the effect of this has been to cast upon 
other classes of the community a burden of taxation, 
which should justly fall on the landholding class alone. 
There may be some truth in this observation ; but in order 
to estimate properly its value and significance, several 
considerations must be taken into account. In the first 
place, there is no comparison between the war-services 
which the grantees of the Norman Conqueror bound 
themselves to render, and the military service which has 
in modern days become necessary for the defence and 
maintenance of the nation, regard being had to our 
extended dominions and the altered conditions and 
requirements of warfare. In the next place, the landhold¬ 
ing class are equally with other classes subject to indirect 
and other taxation, and so contribute to the requirements 
of the State from, and in proportion to, the income which 
they derive from the land. Lastly, the land has not been 
wholly exempted from the payment of a direct revenue. 
The Long Parliament had imposed a tax upon landed 
estates by fixing a sum, which was distributed among the 
counties, and levied within each by a rate. This was 
found to be such a convenient mode of raising money, 
that it was resumed after the Restoration. Between the 
Restoration in 1660 A.D. and the Revolution in 1689 
A.D., recourse was had on several occasions to a land 
assessment After the Revolution the war with France 
rendered this mode of raising a revenue still more neces¬ 
sary ; and in 1689, T690, and 1691 considerable amounts 
were obtained from this source. In 1692, an accurate 
valuation of estates was directed to be made, and on the 
rental so ascertained a rate of a shilling or more in the 
pound was imposed. In time of war it was four shillings 
in the pound : and after the American War it was never 
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less than this. For one hundred and six years, 1692 to 
1798 A.D., a Land Tax Act was annually passed by Parlia¬ 
ment ; 6 but in the year 1798 the tax was made perpetual 
at the amount raised in that year, viz., ,£2,037,627, subject 
however to purchase and redemption by proprietors. 7 

§ 14. The Statutes, which abolished military tenures 
and permanently fixed the amount of the land-tax, settled 
Revenue from land upon its present basis in England, the 
term Revenue being understood to mean that which is paid 
by the superior landowners to the State. W hen we come 
to the question of Rent, or that which is paid to these 

0 See Macaulay’s History of England, Chap. XIX, \ ol. \ I, pp. 3 2 4 3 2 ^» 

and Green’s History of the English People , IV, 142. The County Members 
generally opposed the Land Tax Bills. The assessment of 1798 ^\ns made 
at four shillings in the pound under the 38 Geo. III., cap. 5 ; and this 
assessment was made perpetual by the 38 Geo. III., cap. 60. It must not be 
supposed that a land-tax was an innovation of the Long Parliament and 
unknown before that time. Danegeld, imposed by Ethelred the Unready, 
was a tax of one shilling, and afterwards of two shillings, on every hide of land 
for maintaining a force sufficient to repel invasion and clear the British seas of 
Danish pirates. It was abolished by Edward the Confessor ; but V illiain 
the Conqueror re-imposed it at the rate of six shillings : and one of the chief 
objects of the Survey recorded in Domesday Book was that all cultivated land 
in the kingdom should pay this tax. Stephen promised to abolish it ; and 
after his reign it disappears from the records of State. It \\a>, however, 
revived in other forms ; and the later subsidy , which was levied on every one 
according to his lands or goods, was raised chiefly from landed estates. 

7 The effect of the two Statutes— 12 Car. II., cap. 24, and 38 Geo. III., 
ca p. 60—which abolished military tenures and fixed the land-tax for ever at 
the sum at which it was assessed in 1798, was in many respects similar to that 
of the Regulations which provided for the Permanent Settlement of Bengal. 
Both limited for ever the amount of revenue which the State was to derive from 
the land ; and the result of both has been that the exigencies of Government, 
which this amount is insufficient to meet, have to be supplied by other modes 
{f f taxation. In both instances, the limitation of the Government demand 
upon the land followed after a system under which the uncertainty of that 
demand gave rise to exaction and oppression. If the forms of oppression and 
the designations of e 1 differed iii the two countries, their sodai 

and political history, the requirements of luxury, and the demands of extra¬ 
vagance have also been different. The systems of the two countries have been 
radically different in their origin and open.lion ; but in both the same evils 
have resulted ft mi the same cause—uncertainty of demand ; and for these evils 
the same remedy has suggested ii -elf— to give certainty to the demand of Go¬ 
vernment upon the land. 
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perior landowners either by the actual occupants or 
cultivators for the use of the land, or by others who stand 
between the owners and the cultivators, we find a great pau¬ 
city of information as to its origin and history. In the times 
which followed the Norman Conquest ready money was 
scarce, and the most convenient and usual form of alienation 
was a perpetual lease granted in consideration of an imme¬ 
diate payment of a certain sum, and of services or rent to 
be afterwards performed or paid at stated times. The Cru¬ 
sades fostered this and other species of alienation. Then 
the services upon which the free tenants held their lands 
of superior lords and the labour-services of the villeins Principle nj 
were gradually commuted to money-payments. That the 
doctrine and principles of rent were well settled in the Uiry , 
fifteenth century appears from the chapter on Rents 8 9 in 


8 He begins by saying “ Three manner of rents there be,— that is to say, 
rent-service, rent-charge, and rent-seck. Rent-service is where the tenant 
holdeth his land of his lord by fealty and certain rent; or by homage, fealty, 
and certain rent ; or by other services and certain rent. And if rent-service 
at any day that it ought to be paid, be behind, the lord may distrain for that 
of common right.” Elsewhere he says “ Also in all cases where the tenant 
holdeth of his lord to pay unto him any certain rent, this rent is called 
rent-service. ” 

A rent-charge is an annual sum of money granted by one person to another, 
and payable out of land in which the grantor has an estate. In ancient times, 
an express power was given to the grantor to distrain upon the premises out 
of which the rent-charge issued. 

A rent-scck {siccus) is a dry or barren rent,— i.e., for which no distress can be 
made. A rent-charge without a power of distress was a rent-seck ; and the 
rent-service incident to a seignory or rev< rsion, if conveyed without the scig- 
nory or reversion, was a rent-seck, because the grantor of the bare rent-service 
could not distrain. A power of distress has now been attached by the 4 Geo. II., 
cap. 28, to rents-seck. 

A quit-rent was a rent-service reserved upon the conveyance ol lands in fee- 
simple or for any less estate ; but the Statute of Quiz Er.j-fjr-.s having stopped 
the creation of tenancies in fee-simple between subjects, a rent-service cannot 
now be reserved upon a grant of lands from one ubject to another in fee- 
simple, because, upon a grant in fee-simple, the grantee hold* not of his grantor, 
but of him of whom his grantor holds ; there is therefore no tenure between 
the grantor and the grantee, but in order to rent-service there must be a tenure. 

There is in Pennsylvania a kind of tenure known as ‘ground-rents/ and 
which is created by a giant in fee-simple, the grantor reserving to himself and 
his heirs a certain rent, w'bich is the interest of the money- alue of the land. 

E 
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Littleton’s Tenures, which was probably written about the 
middle of that century. It is tolerably certain, however, 
that at that period the effect of competition upon rents was 
inconsiderable. Money was not very abundant. Trade 
and commerce were undeveloped. Population had not 
begun to press upon the land. Services and payments, 
more especially in the case of villein tenants, had been regu¬ 
lated by the will of the lord, and its repeated exercise 
without material variation created custom, which suffi¬ 
ciently regulated matters, until competition came into opera¬ 
tion. Under the firm government of the first Tudors the 
country enjoyed peace and rest; and great domestic pro¬ 
gress and prosperity were the natural and immediate result. 
The merchant classes began to invest largely in land. The 



The grantee may mortgage, sell, or otherwise dispose of the grant as he 
pleases ; and, as long as he pays the rent, the land cannot be sold or the value 
of the improvements lost. The grantor cannot demand the principal money, 
which represents the value of theJand; but the grantee has now a power of 
redemption. It has been decided that as the Statute of Quia Emptores was 
never in force in Pennsylvania, these ground-rents are rent-services, not rent- 
charges. 

Rents of assize are the certain established rents of the freeholders and 
ancient copyholders of a manor, and which cannot be departed from. Those of 
the freeholders arc called chief rents, and both are indifferently, termed quit- 
rents , because thereby the tenant goes quit and free of all other services. Pay¬ 
ment of an unvaried rent for a long series of years to the lord of the manor is 
evidence of a quit-rent. 

A fee farm rent is a rent-charge reserved on a grant in fee, the term denot¬ 
ing the perpetuity of the rent or service and not the amount. 

A rack-rent is a rent which equals the full annual value of the land, and is 
usually the result of unchecked competition. 

A fore-hand rent or fine is a premium given by the lessee to the lessor at 
the time of taking or renewing the lease. This is common and usual in 
Bengal, and is known as sat Ami. 

It is not necessary that rent should be reserved in money. According to 
Chief Baron Gilbert, in his Treatise on Rents , it is “an annual return ma 1 c by 
ttie tenant either in labour, money, or provisions, in retribution for the land 
that passes,” Rent must be certain or ascertainable, and id cerium est quod 
cerium reddipotest . 

In England, rent does not usually issue out of incorporeal hereditaments ; 
but to this there are some exceptions, as for example, in the case of grants from 
the Crown, 
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rise in the price of wool introduced sheep-farming on an 
extended scale. Common lands were enclosed and con¬ 
verted into sheep-walks. Clearances were made : the smaller 
tenants were evicted, and their holdings thrown together. 
The old tenants thus evicted sought land elsewhere, and 
increased the demand. The customary rents were raised 
owing to this and other causes ; and in the beginning 
of the sixteenth century had been more than doubled. Sir 
Thomas More, writing in 1515 A. D., gives a very striking 
account of the miseries produced by these proceedings. 
Mr. Green, 9 speaking of the state of things at that period, 


0 History of the English People , //, pp. 20, 21. Every sharer in 
the arable land of the village community had originally the right to pasture 
his cattle on the unreclaimed waste. This waste was at first undefined, 
and the lord reclaimed portions at his will. Soon, however, those 
who had the right of pasture objected to the diminution of the area of 
the waste, and disputes arose, which led to the passing of what are known as 
Statutes of Approvement (i.e., improvement). The first of these was the 
Statute of Merton (1236 A.D.), which recites that many great men, who had 
enfeofted knights, and their freeholders of small tenements in their great 
manors, had complained that they could not make their profit of the residue 
of their manors, as of wastes, woods, and pastures ; and provided for leaving 
these feoffees pasture sufficient for their tenements, and enabling the lord to 
make his profit out of the residue net-withstanding the contradiction of his 
tenants. The next Statute was the Statute of Westminster the 2nd, which 
empowered the lord to approve notwithstanding the contradiction of his 
neighbours .• These Statutes only enabled the lord to bring under cultivation 
.so much of the waste as would leave sufficient pasture for those entitled to it: 
but in course of time it became expedient to convert into arable land even 
those tracts in which there existed a common right of pasturage. This led 
to what are known as the Inclosure Acts. Up to 1760, 244 of these Acts had 
been passed. Between 1760 and 1773, inconsequence of the stimulus given 
to agriculture, 650 such Acts were passed : from 1773 to 1792, 705 were 
passed; and no less than 1,481 between 1792 and 1811. Lord Brougham, 
Speaking in iSio, said, that, during the preceding ten years, Inciosnrt 
the number of 12,000 had been passed, and some two million acres had thereby 
been brought into cultivation (see Walpole’s History of England , I, 165, and 
authorities there quoted). Th e fencing, cultivation, and improvement of 

common arable fields, wastes, and commons was provided for by 13 Geo, III., 
cap. 81 (1773 A. SO the 6 & 7 Will. IV., cap. rx«>, was j 

A.D.) for facilitating the inclosure of open and arable fields in England and 
Wales. A General Inclosurc Act (S cV 9 Viet., cap. 118) is now in force, under 
which the rights of all parties interested arc duly considered and compensated 




misTffy 



Inclosures 
and Clear¬ 
ances in 1 5 th 
and 16M cen¬ 
turies. 


36 Landholding . , rtwrf the Relation of Landlord 

says :—“ The riots against ‘ enclosures/ of which we first 
hear in the time of Henry the Sixth, and which became a 
Constant feature of the Tudor period, are indications not 
only of a perpetual strife going on in every quarter between 
the landowners and the smaller peasant class, but of a mass 
of social discontent which was to seek constant outlets in 
violence and revolution. . . . The extension of indus¬ 

try at last succeeded in absorbing this mass of surplus 
labour, but the process was not complete till the close of 
Elizabeth's day, and throughout the time of the Tudors 
the discontent of the labour class bound the wealthier 
classes to the Crown. It was in truth this social danger 
which lay at the root of the Tudor despotism. For 
the proprietary classes, the repression of the poor was a 
question of life and death. Employer and proprietor 
were ready to surrender freedom into the hands of the 
one power, which could preserve them from social 
anarchy.” 

By evicting the small tenants, the lords were enabled 
not only to unite their holdings into large farms, but also 
to appropriate the common lands in which these tenants 
had rights of pasture. From the middle of the fifteenth 
to the ciose of the sixtenth century, the destruction of 
small holdings and conversion of arable land into pasture 
continued notwithstanding legislation intended to check 
it. An Act of Henry VII., passed in 1488, and which 
prohibited the destruction of farm buildings let with 
twenty acres of land, recites, that “ many houses and vil¬ 
lages are now deserted. The arable land, which belonged 
to them, has been enclosed and turned into grass land ; 
and idleness is becoming general. Where two hundred 
people were living but lately by their labour, two or three 
shepherds are now to be seen.” Acts passed in the reign 
of Henry VIII. directed the rebuilding of the demolished 



by Commissioners appointed for the purpose. For much valuable information 
as to the process by which the waste land was inclosed and converted into 
arable land, see Mr. Williams’ work on Rights of Common . 
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houses and the restoration to the plough of lands that had 
been taken from it. Latimer, preaching before Edward VI., 
in 1549) reproached the nobles for being inclosers, graziers, 
and rent-raisers. A Commission was soon after appointed, 
and its members reported that they could see nothing but 
houses in ruins and cultivators without homes ; that sheep 
and oxen had taken their place; and the king could no 
longer find soldiers. So late as 1634 an Act recites that 
a few individuals had accumulated in their own hands 
enormous extents of land on which they fed countless 
flocks; that some of them possessed from ten to twenty- 
four thousand sheep ; that consequently cultivation was 
abandoned and the country depopulated. The direct con¬ 
sequence of this immense extension of grass land was a Q llsfomari{ 
keen competition for such arable land as was to be let. Rents super - 
Customary rents were thus superseded by competition s ^ 7 f n ^ on 
rents ; and when the decline of the wool trade and an Rents* 
increasing population brought a reaction, and pasture was 
again converted into arable land, the principle of competi¬ 
tion was well settled, and continued to regulate the rela¬ 
tions of landlord and tenant. 

§ 15. Macaulay, describing the state of England in 
1685, 1 says, that the rent of land had been constantly rising, 
that in some districts it had multiplied more than tenfold, 
while in some it had not more than doubled, that it had OreatRise 0/ 
probably on the average quadrupled ; and he further tells Rrulsinthe 
us that the country gentleman who witnessed the Revolu- liihtentta ^ 
tion (1689 A.D.) was probably in receipt of about a fourth 
part of the rent which his acres now yield to his posterity. 


1 History Of England % Chap. III. In the same chapter he tells us, that 
four-fifths of the common people were, in the seventeenth century, employed 
ill agriculture, —that agricultural wages were four ponce a day with food, and 
eight pence without, on the average four shillings a week- and that “ an Eng¬ 
lish mechanic, instead of slaving like a native of Bengal for a piece of cop¬ 
per, exacted a shilling a day.” The native of Bengal now gets something 
more than a piece of copper. The lalniuring coolie receives three, and in 
some places four annas a day. It. Calcutta he makes -s much as eight, 
annas, which to him arc worth more than a shilling. 
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At the beginning of the eighteenth century, notwithstand¬ 
ing the fact that rent had on the average quadrupled, 
agriculture in England was in a very rude and primitive 
state. The land was in most places uninclosed. The 
cattle of each township grazed together as they do in 
India at the present day. 2 The arable land was occupied 
in common field. There was no rotation of crops, and 
corn was grown year after year, until the land was com¬ 
pletely exhausted and had to be left fallow in order to 
recover itself. This century, however, brought a great 
change. The high prices of corn, which were kept up by 
the artificial legislation known as the Corn Laws, 3 had the 



2 In India, at the present day, the fields are uninclosed. When the crops 
are gathered, the village cattle in a common herd depasture at will the open 
maidans or plains around the cluster of homesteads belonging to their owners. 
But indications are not wanting that this vestige of common property will 
before long disappear in many places. Cattle Trespass Acts , passed from time 
to time by the British Legislature, have introduced the idea that one man’s 
cat tie have no right to go upon another man’s field, even when the crop is no 
longer on the ground. 

3 In fonner times the prohibition of the exportation of corn was considered 
sound policy for the purpose of increasing and maintaining the food-supply of 
a country. In India, during the last famine, it was a question for consideration 
by Government whether the exportation of rice should not be prohibited. 
In England, from the Conquest to 1436 A.D., exportation was absolutely 
prohibited. Importation was free up to 1463, for importation, it was con¬ 
sidered, increased the supply. In 1463, by way of benefiting agriculture, 
importation was prohibited until the home price exceeded that at which export¬ 
ation ceased. In 1562 the prices, at which exportation was allowed, were 
fixed at 10s. a quarter for wheat, and 6s. &/. for barley. In 1571 the principle 
of imposing duties on exportation was introduced ; wheat was allowed to he 
exported when the home price did not exceed 20s. a quarter, on payment o! 
2s. duty per quarter; and barley, when the home price did not exceed I 2 .f. a 
quarter, on payment of is, 4 d. duty. In 1663 the high duties on exportation 
were taken off, and an ad valorem duty substituted, the limit of price allowing 
exportation being extended. In 1670 this limit of price was further extended 
to 53c. 4 d. per quarter for wheat, and other grain in proportion ; prohibitory 
duties being imposed on importation till the price rose to 53.C. 4 d. per quarter, 
and the duty being &r. between this price and 8ar. Upon the Revolution in 
1CS9, with a view to the interests of agriculture, not only were the duties on 
exportation abolished, but exportation was encouraged by a bounty of 5^. on 
every quarter of ..heat exported, while the price continued at or below 4&r. 
The object of this bounty was to raise the price of con?, and so raise rents. 
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direct effect of bringing about great improvements in 
agriculture; and accordingly towards the close of the 



Wien the price of corn fell, the home producer could raise it by exporting and 
so diminishing the stock available for home consumption ; and the bounty of 
ten per cent, enabled him to continue exporting without loss. When the 
price remained high or became higher, the duties on importation prevented the 
introduction of foreign corn which would increase the supply and so lessen 
the cost to the consumer, to whose disadvantage the price was thus maintained. 

Up to 1760 England exported corn; and the total amount of bounty paid 
during the ten years ending with 1750 exceeded a million and a half of money. 
After 1760 there was a rapid increase of population, and a very great extension 
of commerce and manufactures, the result being that England was able to 
consume all the corn produced by herself, and occasionally required a further 
supply from abroad. It, therefore, became necessary to modify or remove the 
restrictions on importation. In 1773 an Act was passed, by which the bounty 
and exportation were both to cease when the price of wheat was 44s. a quarter 
or more ; and when this price was 4 Ss. or more, the importation of foreign 
wheat was allowed on payment of a nominal duty of &/. Between 1773 and 
1 79 * a large quantity of foreign wheat was imported, this being the conse¬ 
quence of a greater demand lor food caused by the rapid increase of the 
manufacturing population. It was not till 1788 that imports permanently 
exceeded exports. Between 1 773 an< ^ *788 there were fluctuations, ami in 
some years of unusually abundant harvests, exports considerably exceeded 
imports. The Act of 1773 prevented prices from rising as the result of 
increased demand, because, when they reached a certain point, foreign corn 
was exported, and the supply thereby increased. The landholders, who were 
a strong power in Parliament, cried out against a law which, to their thinking, 
kept down prices, and, therefore, rents. Pitt yielded to the outcry, supported 
by arguments, as to the danger of having to depend on foreign supplies ; and 
in 1791 a new Act was passed, by which the price at which foreign wheat 
might be imported at the nominal duty of 6 d. was raised from 48s. to 54.C. : 
under 54.^ and above 50r. the duty was 2s. 6 d. : and under 50J. there was a 


prohibitory duty of 24J. yi. The bounty continued as before to 445., and 
exportation without bounty was allowed up to 46 s. The operation of this 
Act; the increased facility for obtaining capital created by the exemption in 
1 797 °f the Bank of England from paying in specie; the scarcity and high 
prices of rSoo and iSci—all these causes together gave an unnatural 
stimulus to agriculture, and poor soils were brought under cultivation, which, 
i.i the natural course of things, would have remained unbroken. In 1804 it 
was found that prices, as regulated by the operation of the Act of 1791, would 
not allow the poor soils to !>c cultivated with profitj and the landholders 
obtained a new Ad. by which .he home price, „p to which the prohibitory 
duly of *4-. 3 d. was impossible on imported wheat, was raised from tar. to 

nomiJT, 63 V; b(,s - the ,Uu y "-as to be 2x. 6rf. ; and above 60 the 
n iminal duty of 6,/. was allowed. Prices and rent were in consequence forced 
up to an extraordinary Height, and in I«, 3 *h*at was sold at n2.0 a quarter. 
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century a very extraordinary advancement had been 
effected. The introduction of a proper alternation of crops 
is said to have had the effect of doubling and occasionally 


Importation was prevented as well by the operation of this Act, as by the war 
which made freight and insurance five times as high as during peace, while no 
vessel could be laden in any Continental port for England without a licence. 
With the destruction of Napoleon’s anti-commercial system in the autumn, and 
the prospects of peace, prices fell, a large quantity of com being imported. 
It was clear that a considerable extent of poor lands would be thrown out of 
cultivation and relapse into pasturage, and that rents would fall. Again, the 
landholders raised the cry that the country was in danger, if it had to depend 
upon foreign supplies of food ; and a Bill was passed in 1815, by which the 
importation of corn from the North American Colonies was prohibited, until 
the home price of wheat was 6 p. ; and the importation of foreign com, until 
the home price was 8oj. a quarter. By an Act of the preceding year, 1814, 
the bounty was repealed, but unlimited freedom of exportation was conceded. 
Fresh legislation was tried in 1822, 1829, and 1842, the duties being made to 
vary with the variations in the price of corn. For reasons which will be 
found fully stated in the article on the Corn Laws in McCulloch’s Commercial 
Dictionary , these attempts to interfere with the action of economical laws, 
though productive of immediate benefit to landholders, were in their ultimate 
effects prejudicial to agricultural interests, whilst on the manufacturing popu¬ 
lation of consumers they inflicted unmitigated injury. An agitation was raised 
against the protective system ; and year by year it grew stronger, and the 
manufacturing interest grew more powerful. The failure of the potatoe crop 
in 1845 an d the necessity of large importations in order to avert famine, made 
this agitation irresistible, and at last in 1846 the Com Laws were modified and 
repealed with effect from the rst February 1S49, by the 9 and 10 Viet., cap. 22, 
under the provisions of which the corn trade was thenceforward conducted. 
Before the repeal of the Corn Laws, the reaction had set in and had reached 
its climax about 1834, when land in Birminghamshire, which had been. let 
for 35 s. to yjs. an acre, was reduced to. *]s. to 14 s. an acre. Farmers were 
afraid to take long leases, and yearly tenancies became usual. No one could 
tell what a year might bring forth; and no foresight could calculate future 
prospects. Thus landlords, as well as tenants, were afraid to enter into any 
but temporary engagements. It will thus appear that the inclosures and clear¬ 
ances of the 16th, and part of the 17th centuries enabled a limited class to 
destroy the rights uf the small holders and obtain absolute power over the land, 
which absolute power was confirmed in them by the 12 Car. II., cap. 24. These 
measures, together with the extension of sheep-farming, while diminishing the 
area of the arable land, enabled the landowners to ask and obtain higher rents 
for cultivated land. When increasing population and the decline of the wool 
trade brought about the reconversion of pasture into arable land, the power 
of the landowners to exact high competition rents was strengthened by the 
Corn Laws, whLh kept out foreign supplies and forced the people of England 
to depend altogether upon home-produced corn. 
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trebling the productive powers of the land. The natural 

result of all this was that old rents rose immensely, and 

the rental of estates was enormously increased, as well by 

this rise as by bringing new land into cultivation. The 

total rental of land in Scotland rose from two millions fan-in 

in 1795 to more than five and a quarter millions in 181$. consequence . 

The total increase in England was not so great, but in 

parts of the country the advance was very remarkable. 

Farms in Essex, which, before the French Revolution, 
were let for less than ten shillings an acre, were paying 
45 to 50 shillings an acre in iSt2 ; and in Berkshire and 
Wiltshire, farms, which were let at 14 shillings an acre in 
1790, brought 70 shillings, or five times as much, in 1810. 4 

§ 16. From the peculiar course of progress in England, 
and from that state of affairs under which the absolute 
Ownership of the land was, from the close of the se\en- 
teenth century, in the hands, not of the cultivators, but c f 
a limited class of proprietors, who were all-powerful in the 
Legislature to regulate its measures with a view to their n ^ of 
own interests above all others, there has been evolved a Rent™ 
theory of Rent, which, although it may be scientifically ^ an * 
correct with reference to the peculiar circumstances of 
England, is not equally correct when applied, and is, in 
many instances, not at all applicable, to other countries and 
other communities whose past history and present condi¬ 
tion are in many respects, ii not altogether, diffcient. The 
basis of this theory 5 is the application of Capital to Land. 


4 Porter’s Progress of the Nation, p. 151. 

5 Mill points out that this theory of Rent is applicable only to capitalist 
farmers; and that it cannot be supposed to regulate metayer rents or cottier 
rents ; but the distinction has been loo oiten lost sight of. In India, f»>r 
example, there is no cultivated land which docs not yield a rent, for a portion 
of the produce of every v:gha is demandable by the State or by those to whom 
the Slate has transferred its rights; and the very foundation of the theory i> t 
therefore, wanting. Vet some twenty years ago it was argued, and, lor a 
time successfully, that v rent in Bengal was to be adjusted by this theory. 
In considering the consequences of forcing English theories and institutions 
upon India, we must bear in mind that the above principle of Rent had not 
been elaborated at the time of the Permanent Settlement, and was not perfected 
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It postulates the remuneration of the cultivator at no 
higher rate than the bare wages of unskilled labour. The 
capital employed must yield the ordinary rate of profit, 
not less than the average rate of profit derived from capital 
employed in other invevStments. The labourers who do 
the work of cultivation are paid the ordinary rate of 
wages, not more than the rate to which an overcrowded 
labour market renders it possible to reduce them, and 
this, too, often means but the very barest sustenance. All 
the profit which the land yields after discharging these 
two items is Rent . The worst land in actual cultivation 
just satisfies these two items, and gives no surplus for rent. 
If the price of the produce is increased either by artificial 
means or by the natural increase of demand, while the 
supply remains the same, there is a surplus ; in other 
words, this land yields rent, whereupon inferior soil is 
taken into cultivation. “We may lay it down as a 
principle,” says Mill, “that so long as any of the land of a 
country which is.fit for cultivation, and not withheld from 
it by legal or other factitious obstacles, is not cultivated, 
the worst land in actual cultivation (in point of fertility 
and situation together) pays no rent” ..... “any land 
yields just as much more than the ordinary profits of stock, 
as it yields more than what is returned by the worst land 

in cultivation.”. “The rent which any land will 

yield is the excess of its produce beyond what would be 
returned to the same capital, if employed on the worst land 
in cultivation.” This is the theory which the capitalist and 
the landowner have constructed. The labouring cultivator 
had no hand in its construction— his voice was not heard 
in council—and his vote did not direct that legislation, 
which took so little account of his class and of his interests. 
The origin of this theory, as of trial by jury and habeas 


till some twenty-five years later—See Mill's Political Economy , I, 509, and 
Walpole's History of England> I, 340. The Permanent Settlement was a 
mistaken attempt to introduce into India the English system of landholding, 
l.ut the consequences of this attempt—competition rents—could scarcely have 
been foreseen. 
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corpus , is to be found in the peculiar circumstances of the 
history of an individual nation ; and from this origin the 
value and importance of the theory, as of those institu¬ 
tions, are scarcely separable ; yet, wherever the English 
nation has extended its sovereignty, it has, directly or 
indirectly, endeavoured to introduce its own system of 
landholding, and apply this theory of rent to other and 
different conditions of rural economy. There is too much 
reason to believe that at least as much mischief has been 
done by this spirit of economical propagandism, as other 
nations have caused by that religious proselytism, which 
England has wisely and liberally discarded. 
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CHAPTER III. 

The Tenure of Land , and the Relation of Landlord and 
Tenant in Prussia . 

§ 17. On the Continent the Feudal System continued 
to exist for a century and a half after its abolition in 
England ; and it was only in the early part of the present 
century that it was abolished in most states of modern 
Europe. From this delay in the advent of an inevitable 
revolution there resulted this great advantage, that increased 
knowledge and experience and consequent enlightenment 
were at hand to guide and direct its action and operation, 
when in the fulness of time it came to the great con¬ 
tinental nations. The consequence has been that the 
effects of the change have been to these nations altogether 
different from the effects produced in England. This will 
v^fonthT manifest more particularly from what has been done in 
Continent not Prussia. At the commencement of the present century 
w'tiYthflStk * anc * * n that country may be -said to have been divided 
into districts of two kinds : the Manorial district proper, 
consisting of the demesne lands cultivated by the manorial 
proprietor ; and the district of the Village Community, 
consisting of the arable mark and the common mark, in 
which the peasant population had rights, which varied 
with the nature of the original settlement and the influence 
ot subsequent events. Where villeins of the lowest degree 
had been settled upon the demesne lands of great pro¬ 
prietors, they were liable to unlimited service, and too often 
had no rights of property in the plots of land which they 
were permitted to cultivate. They might, at the will of 
tl'f'ir lords, !•« deprived of their holdings or transferred to 
others. Freemen similarly settled, and who practically 


century. 


State of 
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had sunk to a condition of superior villenage, might have 
become owners of their lots, while bound to render 
services, which left at their disposal but little of 
their own labour. Local custom for the most part regu¬ 
lated the services and dues to be discharged by those who 
were not subject to the mere will of their lords. Where 
allodial owners had come under the power of the lords by 
commendation, they had been able to make their own 
terms, and their descendants continued to have rights 
of property in their lands, while their rents and ser¬ 
vices depended upon how far resistance to encroachment 
had been successful through the long years of feudal 
oppression. The condition of the peasants thus varied 
widely not only in different provinces, but in different 
parts of the same province. In few places, however, did the 
peasant holdings consist of separate parcels, absolutely 
unconnected with each other. They were everywhere 
integral portions of the district or township of the Village 
Community ; and this township was subject to the over¬ 
lordship 6 of the manor. In some parts the periodical 



6 What exactly were the incidents of this overlordship has been as much 
debated as the rights of a zemindar in Bengal. The feudal lords, like the 
Bengal zemindars, at one time asserted an arbitrary right to dis¬ 
possess the tenant s and take possession of their lands. Frederick the Great 
imposed a tine of a hundred ducats on any laud lord who took and retained 
possession of peasant land, and a general law was subsequently passed to 
prevent it. There was an old Statute of William the Conqueror’s time, which 
forbad the lords to remove the cultivators from the land as iong as they dis¬ 
charged their services, and provided that, if the lords did not procure fit pci sons 
to cultivate the lands, the justices should do so. Either these provisions soon 
fell into desuetude, or they were intended to refer only to lands other than 
the lord’s demesne, for Bracton defines dominium viihnagium, or demesne 
land, to be that which the lord may resume and recall in season or out of 
season at his pleasure. In Bengal the zemindars were forbidden by the Act 
of iS59 to evict persons who had acquired a right of occupancy by holding 
for twelve years. Both in the East and v \\ a there were distinctions, which 
supplied arguments oil either side of the question. The allodial prop* ieuu. ; , 
who I: d rmnn ■ i.d tbem.-idm • i" lords, and who paid t-ms and ivices in 
the nature of taxes rendered to secure protection, the first duty of government, 
were in a very different position from vi/fani, who came in under, and accepted 
giems from, the lords. So in B ngal the ryots, who were on the land before 
the Permanent Settlement created the modern zemindar, have chums and 
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division of the arable land by lot had wholly ceased, and 
private property in separate parcels had been devel¬ 
oped ; but partition by lot was still practised for the 
meadows and woods. In other Communes the allotment 
oi the arable land had become permanent ; but each 
person entitled occupied all the parcels in rotation. In 
other places again annual allotment and partition still 
prevailed. Thus there were (1) peasants who had rights 
ot property in the lands which they held ; and (2) peasants 
who had only rights of usufruction. Then again there was 
a difference between land in a Commune, which, originally 
allodial, had commended itself to a feudal lord, and land 
nj >un which the lord, exercising full power of disposition, had 
settled his villeins or retainers. In the latter case the right 
of property was subject to heavier burdens ; and the 
usufruction was seldom hereditary, and often merely for 
life or for years, or even at will. The lord could not him¬ 
self enter into possession of peasant land ; but, when it 
became vacant, was bound to put some peasant in posses¬ 
sion. Along with these various rights in lords and 
peasants, there were various cross rights between lords 
and peasants, and between peasants inter se. The lords, 
for example, had rights of pasture upon the common mark, 
and the peasants upon the lord's demesne and the mark 
°f other Communes. The peasants had rights to collect 
ii rewood in the lord’s forest, and to fish in his streams; 
while he was entitled to receive dues from them for keep¬ 
ing cattle or bees, and upon marriages, might require their 
labour at inadequate customary rates, and could compel 
them to sell their surplus produce to himself. Then the 
whole community was divided into three classes, who in 
respect of rights connected with land and other matters 
were kept as strictly asunder as, in matters of ceremonial 
1 cligion, men of different castes in India. These three 
cla.ves were the Nobles, the Peasants, and the Burghers. 


n^ht. which cannot equally lie conceded to those who, since the Permanent 
Settlement, hav h,r let into possession of land cleared and brought into 
cultivation by the- labour and capital of the zemindars, their grantors. 


mtsr#). 



Virrious Cou ntries — [Prussia ). 


47 



The Noble might administer his estate, or serve the king in 
civil or military employment; but he might not devote 
himself to trade or business, and he might not acquire 
burgher land, or the actual possession, the dominium utile , 
of peasant land. The Peasant might not possess land in 
absolute ownership. The dominium utile was his ; but 
there could be no merger between this and the dominium 
directum , which could belong only to members of the 
superior caste. Moreover, the peasant, though nominally 
free, could not use his labour as he pleased, but owed part 
to his lord, and might have to give another part for 
insufficient remuneration. The Burghers had a monopoly 
of trades and industries, but they could not acquire 
either nobles’ land or peasants’ land ; and the pursuit 
of arms and civil employment in the service of the State 
were forbidden to them. There can be no more remark¬ 
able instance to show how the well-being, the growth, and 
the best interests of a people may be affected by its 
system of landholding. 

§ 18. Ihe first great step towards a change was the 
edict of October 9th, 1807. In this it is recited that, owing 
to the universal character of the prevailing misery, it 
surpassed the means of Government to relieve each person 
individually, that it is not only conformable to the ever¬ 
lasting dictate- of justice, but likewise to the principles of 
a sound national economy to remove all hindrances in the 
way of the individual attaining to that measure of material 
well-being which his capacities may enable him to attain ; Pf m 
that the existing restrictions, partly on the possession and — 

enjoyment of landed property, partly in connection with 
the personal condition of the agricultural population, in an lS o7. 
especial manner obstruct the benevolent intentions of 
Government and exercise a baneful influence, the one by 
diminishing the value of landed property and impairing 
the credit of the landed proprietor, the other by diminish- 
,n 14 the value of labour. The edict then ordains that every 
one is, free thenceforth to acquire and own landed property 
of every kind and description ; that the Noble may acquire 
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not only noble land, but burgher and peasant land, and the 
Burgher and the Peasant may acquire not only burgher 
and peasant land, but likewise noble land ; that every 
Noole, without derogation to his rank, may exercise the 
trades and callings of the Burgher, the Burgher may become 
Peasant, the Peasant, Burgher; that all owners of real 
property may sell the same piecemeal, as well as in block ; 
that from the day of the publication of the Edict, no new 
relations of villenage, either by birth, marriage or acquisi¬ 
tion of a villein holding can be created ; all peasants 
holding by hereditary tenures, and their wives and children 
shall cease to be villeins, and from Martenmas 1810, every 
remaining form of villenage shall cease. It was further 
provided that, if a landed proprietor thought that he could 
not restore or keep up the several peasant establishments 
on his property, he might, if the holdings had not got the 
character of hereditary tenures, and, with the permission 
of Government, consolidate such holdings into one large 
peasant-holding, or incorporate them with his demesne 
land. By subsequent instructions this was allowed only 
in the case of new land, or land let out in peasant tenures 
during the previous fifty years, and then only upon condi¬ 
tion that half the land proposed to be changed into demesne 
land should be made into comparatively large peasant 
holdings, and either given in fee-simple to peasant-holders 
or let on perpetual leases. This edict was the work of a 
Commission, the most prominent members of which had 
been pupils of Kraus, the great expounder of Adam Smith 
at the University of Konigsbcrg. One great question 
discussed by this commission w whether legislation 
should be directed to the formation of large farms worked 
by capitalists, or to maintain the actual peasant-cultivator., 
rake their personal status, and increase their material well¬ 
being. I he provision above last-mentioned, while guarding 
the peasant proprietors from anything like extinction, allow¬ 
ed the experiment of capitalist farming in places where the 
Government were satisfied that this system could be tried 
without prejudice to the interests of the peasant population. 
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§ 19 - Notwithstanding the edict of 1807, the ownership 
and occupation of the land continued to be in separate 
hands. The ownership was with the Nobles, the occupation 
wit.'i the Peasants. But the peasants, while they could not 
be evicted from the lands, were not masters of their own 
labour The Peasants and the Land were enfranchised by 
two edicts of 1811 an “ Edict for the Regulation of the 
Relations between the Lords of the Manor, and their Pea- 
■urnt.^ and an “Edict for the better Cultivation of the Land ” 
the first of these provided for the transformation of pea¬ 
sant-holdings into property, and the commutation of the 
su' iccb and dues on the basis of a fair indemnity. Tenants 
of hereditary holdings, that is, holdings inherited accord¬ 
ing to the common law, or for which the Lord of the Manor 
was bound to select as tenant one of the heirs of the last 
tenant, were to become proprietors of their holdings after 
paying to their landlords the indemnity required by the 
et ict; but all claims of the peasants on the Manor for Pntssian 
repairs of the farm buildings or other purpose were to ofmT "" 
cease. Landlords and tenants were allowed two years to ‘ 
settle the terms of the indemnity between themselves. 

Af„cr that, the State took the matter in hand. The land¬ 
lords rights to be commuted were thus classified : (1) right 
, . on ncil, j l ' l P> ( 2 ) n »ht to services, (3) dues in money and 
■and, ( 4 ) dead stock- of the holdings, (5) easements on the 
ant. ne tenants’ rights to be commuted were specified, 
thus : (1) claim to assistance in case of misfortune, (2) right 
to gather wood and other forest rights in the forest of the 

, * n ? r ’. nght to have buildings repaired by landlord, 

( 4 ) claim upon landlord in case of tenant being unable 
to pay public taxes, and ( S ) pasturage rights. It was 
pointed out by way of instruction that dues paid in kind or 
m money, dead stock and easements were capable of exact 

:±T\Z hila °. thCr , rights cou,d on, y be approximately 
valued. Three principles were laid down to regulate the 

commutation : (1) neither the services nor the dues of here¬ 
ditary holdings were to be raised, (2)'they were to be 
loweicd, if at their existing rate the holder could not 
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subsist, 7 (3) the holder was to be left in a position to pay 
the State dues. In other words, the landlord could get 
only what remained after paying the Government taxes 
and leaving the tenant sufficient means of subsistence. 
The literal application of this rule would have given the 
landlord too much in the case of large holdings and small 
families, while he would have got little or nothing in the 
case of small holdings and large families. It was, there¬ 
fore, further provided that all conditions should be taken 
to be satisfied when the dues and services rendered to the 
Manor did not exceed one-third 8 of the total revenue 
derived by an hereditary tenant from his holding ; and 
that the lords should be taken to be fully indemnified, 
Commutation when the tenants had surrendered to them a one-third 
°lli ^ufl'ora * P ort * on their lands, and renounced all claims to extra- 

third of the ordinary assistance, dead stock, repairs and payment of State 
Land. dues on their behalf. Where the lords and peasants made 

their own arrangements mutually, the indemnity might be 
a money payment, or a corn or money rent. The general 
rule was, however, to be payment in land, unless in the 
case of holdings of fifty morgen (about 34 acres) or less, 
the indemnity for which was allowed to take the form of 
rent Some exceptions to the creation of absolute proprie¬ 
torship were found necessary. The lord was allowed to 
retain his right of pasturing his sheep upon two-thirds of 
the fallow and stubble of the arable mark, while the 
peasant was still permitted to collect as much firewood in 
the demesne as he required for his actual use. In return 
f j r this right and for the acquisition of his house, farm 
buildings and garden plot (/.*?., his allotment in the village 


• In the Report of the Bengal Rent Law Commission (1880), it was adopted 
as a cardinal principle of rent for that Province, that such a share shall he left 
to the cultivator of the soil, as will enable him to carry on the cultivation, to 
live in reasonable comfort, and to participate to a reasonable extent in the 
progress and improving prosperity of his native land. 

8 In the Draft Rent Bill prepared by the same Commission, the highest rent 
exigible from an occupancy nuyot was limited to one fourth of the average 
annual value of die gross produce—but the landlord retains the dominium 
dirctturn, while the raiyot has only the dominium utile , 
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mark), he was to render labour service to the lord at har¬ 
vest, and other times when extra hands were wanted, sub¬ 
ject to the limit of ten days’ team-work, ten days’ hand 
labour for a team peasant, and ten days’ man’s work and 
ten days’ woman’s work for a hand peasant. When corn 
rents were not paid punctually, the lord might exact 
labour service instead. Such were the provisions appli¬ 
cable to hereditary holdings. In the case of holdings 
for life , or a term of years, or at will, the landlord’s indem¬ 
nity was to be one-half, while the conditions and principles 
of commutation were generally similar. 

§ 20. The “ Edict for the better Cultivation of Land ” 
removed all pre-existing restrictions on the transfer of 
landed property. These restrictions had been many and 
burdensome. For example, land could not be alienated 
without the consent of the Crown ; peasant inheritances 
were valued at a fixed rate, and the purchaser was prohi¬ 
bited from paying such a price as would leave him unable 
to pay the public charges. The proprietor was now 
allowed the fullest power of exchanging and disposing of 
his land in whole or in part, and an opportunity was thus 
afforded to the small folk, cottiers, gardeners, and day* 
labourers to acquire land, and little by little to increase it. 

All distinction between peasant’s land and demesne land „ , 

was done away with, and the lords were allowed to acquire ?>,.// r 

the former. In order to discourage the system, under CuWcaUonof 
which the ownership had been with one person and the 
occupation with another, although proprietors were allowed 
to settle labourers on their estates, and pay wages wholly, 
or partly in land, such contracts were limited to twelve 
years. Indeterminate rents in money or in kind were 
disallowed. A. first attempt was made towards dealing 
with rights of common, which were so numerous and 
burdensome as materially to obstruct the enfranchisement 
of the land ; and one-third of the lands subject to common 
of pasture were freed from this right of common, and 
placed at the absolute disposal of individ.ua 1 proprietors. 

Provision was made for the employment of qualified 
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experts in agricultural suits and disputes. Finally, the 
iormation of Agricultural Societies in every part of the 
country for the purpose of collecting and diffusing 
agricultural knowledge was encouraged by paying out of 
the Exchequer the expenses of these Societies, and the 
salaries of their secretaries.. When the Edict of 1811 for 
the regulation of the relations between landlord and 
tenant came to be put into operation, strong objections 
were raised that the principles of commutation therein 
contained were unfair to the nobles ; and this agitation 
was sufficiently strong to procure The Declaration of the 
pth May 1816 , by which the right of conversion into abso¬ 
lute property was limited to peasant farmers—a peasant 
farm being defined to be a farm (i) sufficing-for the main¬ 
tenance of the possessor as an independent cultivator, (2) 
entered in the provincial survey and paying land-tax as a 
peasant property, (3) established before certain dates in 
the middle of the eighteenth century, and (4) subject to 
the obligation on the part of the lord to keep it tenanted 
by a peasant cultivator. The result of this enactment was 
that a large number of small holders were excluded from 
the right of conversion. Those of them, whose holdings 
were hereditary, continued burdened with feudal services 
and dues ; and those, whose holdings were not hereditary, 
were evicted wholesale, as the law no longer prohibited the 
nobles from acquiring possession of peasant land. In 
.836, a further Declaration fixed twenty-five Prussian 
(about 17 English,) acres as the smallest holding entitled 
to conversion. 

§ 21. The operation of these laws, while opening'out 
a vista of splendid freedom to the agricultural population, 
was however not sufficiently effective to bring about the 
desired result :. Numerous suits were instituted, in order 
to determine what peasant holdings were excluded from, 
or entitled to, the 1 ight of conversion. A large amount 
of di: satisfaction arose. Fresh legislation became neces¬ 
sary* ar *d, hi 1850, certain measure.^ became law, which 
effectuated the intentions of the commencement of the 
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century. By The Law for the Redemption of Services and 
Dues , and the Regulation of the Relations between the Lords 
of the Manor and their Peasants , all hereditary holders in 
Prussia, irrespective of the size of their holdings, became 
absolute proprietors, subject to the customary services and 
dues. A distinction was, however, drawn between custom- Prussian 
ary rights and dues which were considered fit subjects of Vs 50—Alt 
for compensation, and other rights and dues which it was Hereditary 
thought proper to abolish without compensation, unless ^ovoerted into 
where they were specifically attached to the grant or alien- absolute pro - 
ation of land. In the latter class were included a.V ert V- 
number of judicial and other powers, and dues levied 
in connection therewith ; certain dues which had the form 
but not the essence of public taxes ; a variety of fines, eg., 
for keeping cattle, bees, &c. ; services of personal attend¬ 
ance, and the obligation to sell produce to the lords of 
the manor. The obligation to work for the customary 
wages of the district was unconditionally abolished- 
Services and dues, for which compensation was allowed, 
were valued on an average of years according to certain 
prescribed principles, and were commuted into fixed 
money charges. These charges were made compulsorily Commutation 
redeemable, either by the immediate payment of 18 Services 
years purchase, or by the payment of 4}^ per cent, for i nio 
56^ years, or 5 per cent, for 41 years, on a sum equi- Charges. 
valent to 20 years’ purchase of the rent charge. The 
rent charge was not to exceed two -thirds of the net return 
from the land ; and the occupancy holder could claim such 
a reduction as would leave him one-third of the net proceeds . 

The important distinction between tin. legislation and 

that of the early part of the century was that a money 
compensation payable in a lump sum, or by a rent charge for 
a term of years, was substituted for compensation payable 
by giving up a portion of the l aid. In order to carry out Uen( /hm , (S 
the redemption thus provided for,, another law was passed, estabtuhod m 
having for it? object the establishment of Rent Banks. By 
means of these Banks, which were established in every * } f *be u. m 
district, the State constituted itsHf the broker between Chit 'c' s 




imSTffy 



54 Landholding , and the Relation of Landlord 


the nobles and the peasants. The Bank advanced to 
the landlord, in Rent Debentures paying four per cent, 
interest, a capital sum equivalent to the amount for 
which the rent charge was made redeemable. • The 
peasant in addition to his ordinary rates and taxes 
pays to the District Tax Collector each month one-twelfth 
part of the annual interest on this sum,-calculated at 5 or 
per cent, according as the redemption is to be made 
in 41^ or 56*4 years. Upon the expiry of this term of 
years the payments will cease, and the peasant will be 
absolute proprietor of his land. The legislation for the 
inclosure of common lands and the commutation of rights 
of common, which was commenced in 1811, was continued 

Commutation \n 1821 and 1850. Under the provisions of the laws 

oj m-fite cj passe d j n these two years, commutation of vested interests 

C on'.Tnon. 1 ' J 1*111 

was applied to common of pasturage on cultivated lands, 

meadows and woods, to common of mowing grass and 

collecting rushes and reeds, to common of cutting wood 

and gathering faggots, to common of cutting heather, to 

common of gleaning, to common of collecting resin, to 

common of piscary, to common of turbary, and other 

commons. 3 Every person entitled to exercise the right 

of common was allowed to claim commutation. The 

rights of the claimants were ascertained by 'evidence of 

laws, bye-laws, customs and contracts. In those cases in 

which it was possible, the property affected by the rights 

of common was divided, and each person interested 

received a share of the land. Where this was not possible, 

compensation was made in rent charges, commutable at 


* I n Bengal there rre few or no rights of common. The only right of this 
kin which I have met is the customary right of all the villager to graze 
their cattle, in charge of a common herd, upon the stubble of the rice fields as 
so/n as the crop is gathered. Woods do not exist, except in the form uf 
unreclaimed jungh*, and the firewood of the vast mass of the population 
1 unsisis of cakes of cow-dune- dried in the sun. Fisheries are private property, 
and are strictly preserved, the slightest invasion of a julkur or right of fhhrry, 
being invariably followed by a civil or criminal suit. In the Lower Pro¬ 
vinces of Bengal tire village community has left few traces of its existence 
in the shape of rights of common. 
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twenty-five, and afterwards at twenty years’ purchase. 

Finally a special Ministry of Agriculture was organized, 
with capable subordinates all over the country, for the 
purpose of guiding and watching these reforms ; and col¬ 
lecting and circulating the most useful practical informa¬ 
tion on the subject of agriculture and other matters con¬ 
nected therewith. 

§ 22. It has been said that the great object of the 
legislation of 1807, was the abolition of villenage, in so 
far as it affected the personal status of the villein ; that the 
great object of the legislation of 1811 was the abolition of 
villein and other feudal tenures , and the substitution of 
allodial or absolute ownership ; and that the legislation 
of 1850 was directed to the removal, from the land thus 
allodially owned, of all charges , public or private, derived 
from the feudal forms of tenure and from the feudal orga¬ 
nization of society. 1 The general result oi this legislation 
has been to free the land, and to free the peasant popula- .Prussian 
lion. At the beginning of the century, Prussia had reached 
that dangerous stage at which population had begun to 4 urm<r the 
press upon the land ; competition amongst landlords to cen 

let, and amongst tenants to take, farms was threatening 
danger to the welfare of the community. No method of 
fairly and satisfactorily regulating the relations of lahdlord 
and tenant was discovered ; and the wisdom of Stein and 
Hardenberg cut the knot by uniting landlord and tenant 
in one person, vis., the cultivating proprietor. Thus Prussia, 
in freeing herself from the trammels of feudalism, deli¬ 
berately adopted as a principle of State policy the creation 
of peasant proprietors. Since the beginning ot the cen- 


1 By R. B. D. Morier, C.B., in his E uy on The Agrarian Legislation cf 
Prussia during the present century, published in the Cobden Club Essays on 
Systems of Land Tenure in Various Countries. In the above sketch I have 
largely borrowed from this essay* as well as from the papers by Mr. Harris*- 
Gastrell and Consul Herslet in the Reports from He • Majesty's Representatives 
respecting the Tenures of Land in the several countries of Europe, presented 
tobMh Houses of Parliament by com> ..,M of Her Majesty in 1870. These 
papers contain a In»• amount of valuable info (nation. 
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tury, Prussia has emerged from mediaeval backwardness 
and social stagnation, and has stepped into the foremost 
rank amongst the advanced and enlightened nations of 
Europe. From being purely agricultural she has become an 
important manufacturing country ; and, while the increased 
population, which land labour failed to support in com¬ 
fort, have found remunerative industrial employment, the 
purely agricultural community have shared in the general 
amelioration instead of being relegated to a condition of 
endless, hopeless toil, with the poor house as the only 
provision in prospect for infirmity and old age. 2 There 
are enthusiasts who attribute this general progress and 
improvement wholly to her new land laws and the change 
in her system of landholding. It may, however, be justly 
asserted that these, though not the only causes, have been 
very important factors in producing the present prosperity 
of the nation. 

§ 23. In a country in which the great majority of culti¬ 
vators have been converted into proprietors, and in which 
as a principle of State policy proprietorship has been deli¬ 
berately preferred to any form of tenancy, even for small 
holders, the law of Landlord and Tenant and the regulation 
of rent have naturally become questions of secondary 
cuhr fo/ 11 ' importance. Nevertheless there are some few points con- 
th* Law of rected with this branch of the law in Prussia, which may 

Ltmdiu'd and usc f u q y noticed. Demises of real property are of two 
lennnt m J . 

1 >ru*na. kinds, those which grant the use, and those which grant 

the usufruct. Unless the contrary appear, it is presumed 
that a demise of land is a grant of the usufruct. A parol 
letting is for a year at most. The demise must be in 
writing when the annual rent is less than £y-ios.; and if 


* Contrast the English labourer’s share in the prosperity of his native lamb 
Mr. < '.urtl. after his tour through the counties of England in 1S50, showed 
that, since Arthur Young’s similar tour, less than three quarters of a century 
before, the rent of land and of a labourer's cottage had risen 100 per cent, 
in the purely agricultural counties, the price of butter had increased 100 per 
cent, and of meat 70 per cent., while the rise in labourer’s wages during the 
5.ame period was only 14 per cc»h. 
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the rent be £30 per annum or more, and reserved upon a 
whole estate, the demise must be executed before a compe¬ 
tent tribunal or a public notary. The lessor may demand 
registration in the mortgage register. The rent may be in 
money or in kind ; and rent in kind may be a fixed quan¬ 
tity, or a proportionate share of the produce. The law 
favours stipulations for rent in kind, or partly in money, 
and partly in kind, it being considered more fair that the 
result should in some respect at least vary with the price 
of corn. Apart from express agreement, rent is payable 
quarterly; and if two quarters’ rent is in arrear, the lessor 
may give notice to determine the lease. If the lessee is by 
circumstances beyond his own control, and not merely by 
personal disability, prevented for three months or more 
from benefiting by his usufructuary right, he may claim a 
proportionate reduction of his rent: if prevented for a 
year or more, no rent can be claimed for that time. A 
partial remission of rent may be claimed, when the crop is 
damaged by fire, water, drought, frost, hail, mice, locusts, 
and the like. The lessor has the right of distress for 
the recovery of arrears of rent and other demands ; and 
all goods and chattels, standing crops, gathered crops, live 
and dead stock, may be distrained. The lessee may obtain 
compensation from his lessor’s estate, if the lease is deter¬ 
mined before the expiry of its term by a forced legal sale 
of the lessor’s property. The lessee must maintain the 
land in good condition, and the houses in good repair. 
The lessee is entitled to compensation for improvements 
made with the sanction of the lessor, or by order of the 
Executive. The lessee may withhold his rent, in order to 
satisfy claims for compensation. The landlord is unre¬ 
stricted by law from raising the rent at his own option ; 
but no mischief results from this, as there is a practical 
limit imposed by the conditions of agricultural economy. 
Tenants may tacitly hold over from year to year, and then 
the tenancy can 1 determined only by a notice given six 
months before the end of the agricultural vear ; but in 
farms divided for rotation of crops such a tenancy c in be 
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determined only at the end of the period of rotation 
according to local custom. There can be no eviction 
without judicial sanction. Evictions decreed by Court are 
carried out, with reservation of the rights of both parties, 
before an appeal is decided. The evicted tenant has the 
right to be re-instated on certain grounds. A detailed valu¬ 
ation entering into the qualities and productiveness of the 
soil accompanies every contract of demise. Any variation 
from this estimate is ground of compensation, or in ex¬ 
treme cases for annulling the contract. The land is usually 
let with the necessary buildings, implements, live and dead 
stock. As a general rule, a lessee cannot sublet without 
the express permission of his lessor; but there are some 
exceptions to this rule, as, for example, in the case of out¬ 
lying fields. Middlemen are, however, very rare; and, 
where they exist, they are generally working cultivators, 
who sublet a portion for convenience and in order to avoid 
the extra expense of divided operations ; not unproductive 
farmers of rent, who share the fruits without having shared 
the toil of producing them. 
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CHAPTER IV. 

The Tenure of Land , and the Relation of Landlord and 
Tenant in France. 

§ 24. In England the power of the nobles coalesced 
with that ot the Crown to destroy the rights of the pea¬ 
santry, for the benefit of the nobles who thus became abso¬ 
lute owners of the land. In France, on the other hand, 
the Crown, seeking to diminish the power of the nobility, 
supported the cause of the peasantry. When, therefore, 
the French nobles attempted to suppress common pas¬ 
turage, to appropriate the lands of the communes and 
unite them with the lord’s demesnes, royal ordinances 
were passed to stop the encroachment. An ordinance of 
Henry III. in 1567 forbad all persons, whatever their rank p rancc _ 
or condition, to take or appropriate waste lands, which are Crown 
the commonage and pasture of their subjects. Eight years 
later, the ordinance of Blois directed the procureurs to lay against 
information against those persons who, of their own author- 
ity, had taken or made away with the letters, titles, or 
other evidences of their subject vassals, in order to appro¬ 
priate the common lands, which such vassals had previously 
enjoyed ; or who, under pretext of agreements, had com¬ 
pelled such vassals to submit to the decision of such 
persons as seemed good to them ; and all such submis¬ 
sions, compromises, transactions or decisions were to be 
declared to be thenceforth of no effect. In 1629, the same 
directions were repeated in a fresh ordinance. In 1059, 

Louis XIV. made an ordinance, which recited that the 
majority of communities and villages had been induced to 
sell and alienate to powerful persons, such as the lords of 
the districts, their land and their right of user for very 
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inadequate sums; and in many cases the price had never 
been paid, although there was writing to the contrary, by 
reason of the violence of the purchasers, who had com¬ 
pelled the inhabitants under false pretences to sign or 
grant away that which was lawfully due to them. The 
ordinance, therefore, annulled all alienations made during 
the previous twenty years, and re-established the com 
munes in possession of all the property alienated. In 1667 
all alienations, which had been made since 1620, were set 
aside, and the communes were authorized to resume 
possession of the lands on restoring the price which 
the} - had received. At the same time, the right of 
triage , under which the lords claimed to take for them- 
seives gratuitously and in absolute ownership one-third of 
the communal property, was abolished. The effect of this 
maintenance by the Crown of the interests of the peasant 
communities was, that the rights of the cultivators of the 
soil were largely preserved and strengthened; and as in 
the usual course of progress common property was con¬ 
verted into individual property, these rights became per¬ 
manent and transferable : and in many parts a peasant 
proprietorship was acquired, subject however to many 
heavy burdens imposed by the nobles and to a grievous 
State taxation. Long before the Revolution the French 
peasant had shown an effective desire to acquire land in 
small parcels. M. Monny de Mornay has shown that 
such acquisition was by no means unusual before the close 
of the sixteenth century ; and the existence of an immense 
number of peasant properties long prior to 1789 has 
been proved beyond doubt in the introduction to M. de 
Lavergne’s Economic Ruralc dc la France. Arthur Young, 
who travelled in France in 1787, 1788 and 1789, estimated 
that one-third of the kingdom was then so occupied ; and 
further investigations have shown this to be under, rather 
than over, the true proportion. 

§ 25. In France, then, just before the Revolution the 
state of things was this:—In many placer peasants held 
small parcels of land in more or less complete ownership ; 
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at least a third of the soil was thus owned by them ; but 
the laws of succession tended to create subdivision of these 
properties into still smaller parcels. In other places there 
existed permanent tenures, implying an interest less than 
ownership and subject to the exaction of higher rent. In 
other parts the cultivators held upon tenures wholly pre¬ 
carious : and in many parts the occupants were mere serfs, State of 

holding at rack-rents ; in a condition of abject dependence: 

. r . , . . I,,. ’ diatehj before 

obnoxious to unredressed injury ; clothed m rags ; fed the French 

upon the coarsest food, too often only nettles and pulse ; devolution. 
children of squalor and misery. Even the petty proprie¬ 
tors, and those who held on the most favourable terms, 
were subject to unjust restrictions on their industry, 
depravation of its fruits by vexatious oppression and 
imperious harshness, to merciless taxation, and the other 
miseries of outrageous misgovernment. Their knowledge 
of agriculture was rude in the extreme ; and they had no 
capital wherewith to make improvements. Stimulus to 
industry was wanting in the minds of those who knew that 
others would take and enjoy the increased fruits of greater 
exertion. The French Revolution is one of the many 
instances in which a nation has risen to redress the wrongs, 
which its government has created or has been unable to 
remedy. The tendency in France was to make the great 
body of the cultivators proprietors of the soil, and this 
tendency naturally derived strength from the access of the 
people to legislative power. The laws of the 13th April 
1791, the 28th April 1792, and the 10th June 1793 annulled Effect of the 
all partitions made since 1669 in virtue of the right of legislation of 
triage , re-established the Communes in all their lands, and ^ decotu- 
dcclared them proprietors in full ownership of all waste¬ 
lands. By the law of the 10th June 1793, the Convention 
decreed the division of communal lands among all the 
inhabitants equally. On the 28th September 1799 common 
pasture was abolished. Thus, the government of th * 

Revolution disaffirmed the principle of collective ownei- 
ship, and affirmed the principle of individual ownership of 
the soil by the members of the peasant community. The 
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combined effect of this legislation, of the predilection of 
the rural population for the acquisition of land, and of a 
safe and cheap system of transfer and registration of 
title, has been, that with rare exceptions all the great 
estates have been broken up, and the land is now chiefly 
occupied by small proprietors, who form the great majority 
of landholders. According to the statistics published in 
1868, there are about five millions of rural proprietors , of 
whom nearly four millions or four-fifths are cultivators of 
the soil. M. de Mornay tells us that in the greater num¬ 
ber of Departments seventy-five per cent, of the agricul¬ 
tural labourers have become owners of land. While there 
are but fifty thousand properties averaging 6 00 acres, there 
are two and a half millions averaging 60 acres, and five 
millions averaging 6 acres. 3 As to the advantages or dis¬ 
advantages of this subdivision of the French soil and ia 
jet tie culture which is the consequence, opinions differ ; 
but there seems to be a preponderance of authority for 
saying, that the new state of things has increased the 
productions of the soil, and has tended to improve the 
material condition of the agricultural population. Indus¬ 
try and thrift have been largely developed. According 
to M. de Lavergne, the best cultivation in France on the 
whole is that of the peasant proprietors ; and with respect 
to the peace, comfort and happiness which pervade their 
dwellings there is a concurrence of testimony. If the wel¬ 
fare and prosperity of a large agricultural population be 
the tme and only object of a system of land-holding, this 
object may be said to have been achieved in modern 
France in a remarkable degree. 4 At the same time there 


• See the paper on tenure of land in France in the Reports from Her 
Majestys Representatives respecting the Tenure of Lai:.: in the Several Countries 
of Europe , 1S69, presented to both Houses of Parliament ; this will hereafter 
Ue referred to a The Parliamentary Blue Book. 

4 Mr. Mortar, comparing England, Prance and Germany, says:—“Three 
great countries began their political life from a ricultural has! a In 

each of them die great conflict between immunity and community between 
demesne land and tenant land, between the manor and the peasant, hns had 
to be fought out. In Kiedand the manor won, ii peasant lust. In France 
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are considerations, in which some minds see future danger 
to that condition of affairs which now appears so pros¬ 
perous. The great desire to possess land, 5 and the conse¬ 
quent demand tend naturally to raise its price ; and the 
purchase of land at too high a price may be just as 
ruinous to the small cultivating proprietor, as an engage¬ 
ment to pay too high a rent to a cultivating tenant. In 
the former case, the use of the land is paid for in a lump 
sum ; in the latter case, in instalments. Then the law of 
succession in France, by which all the children take equally, 
has the effect of causing too much subdivision, too great 
morccllement; and when the petty properties become too 
small for each to maintain a single family, it is said 
that amongst a purely agricultural community misery 
must ensue ; and Wurtemberg and the sad experience of 
a few years of scarcity in that province are pointed to in 
proof. On the other hand it is alleged that, while sub- 


the peasant won, the manor lost. In Germany the game has been drawn and 
the stakes have been divided. Each system can be defended and passionate¬ 
ly pleaded for. Each has much to be said for and against it .”—Systems 0/ 1 . :>:J 
Tenure in various countries , published by the Cobclen Club. 

One great advantage of peasant proprietorship is said to be that it conduces 
to political, as well as social, order. The greater the number of proprietors, 
the larger is the proportion of the community bound to law and order and 
respect for rights of properly. Such men have something to lose, but nothing 
to gain from revolution, which may improve but cammt impair the condition 
of the landless and helpless. It has been said that the present land system 
of France is not only the ilvation of that country itself, but is one of the 
principal securities for the ttanquillity and economic progress of Europe. In 
America the prevailing public opinion is that the ownership of land should 
be within reach of the most modest means. A proprietor of land, it is said, 
however small a proprietor he may be, ha. a slake in the country and a vested 
interest which guarantee his faithful discharge of his duties as a citizen. 
Where the land and the personal wealth of a country are ia the hands of a 
small minority, while a large proletarian majoritv are dependent for subsist¬ 
ence upon daily labour at cither agriculture or manufactures, re . luiionary anti 
subversive ideas are sure to arise, whenev er failure of crojvs r commercial 
st ignation renders their con ion < ra: .-f •- in. t r;; ud misery. I11 the ^piria.-n 
of the Germans and other primitive nations the possession of land was an 
indispensable attribute of ireedom. 

* Those already posseted of land frequently mortgage it, boi .’owing money 
at high rates of interest to buy more. 
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division is being effected by the operation of the law of 
succession, there is a counter movement going on towards 
the consolidation of small parcels and the enlargement 
of little farms by the purchase of additional parcels. 
Then there is another counteracting cause in the decrease 
of the rural population. It is established beyond doubt 
that there is a progressive tendency to diminution of 
fecundity. Marriages are made later in life under the in¬ 
fluence of thrift ; and the labourer who has become a pro¬ 
prietor is afraid that his little property will be too much 
divided if he has a numerous family. Where tamilies of 
seven or eight children were commonly met with, now 
two or three or even one are found. 

§ 26. In France, as in Prussia, although the greater 
part of the land is held in peasant proprietorship, some 
portion is let to tenants either (1) on lease for three, six 
or nine years, or (2) on metayage , under which the proprie¬ 
tor and the metayer divide the produce, the capital being 
furnished by either or both in proportions varying in 
different localities. It is said that metayage is tailing into 
disuse, and that it now obtains only in a few departments. 
Where rent is reserved, it is usually payable in money ; but 
^Landlord and sometimes in kind, although this is becoming less usual. 
Tenant i 1 'p b e amount of rent is matter of agreement, and is regu- 

France - lated by suc h competition as co-exists with peasant pro¬ 

prietorship, the tenant being often the proprietor of other 
parcels in the vicinity. A demise may be made orally or 
in writing. Where there is a written agreement, it may be 
registered ; but registration is not compulsory, though, if 
not registered, the tribunals will not in case of dispute 
take cognizance of it until it has been registered. Where 
there is no stipulation to the contrary, a tenant may sublet 
or transfer ; but leases usually contain provisions against 
subletting or transferring otherwise than by the consent 
of the landlord. So long as the tenant pays his rent and 
fulfils the conditions of his lease, his landlord cannot inter¬ 
fere with lvm. If his rent is in arrear, he may be summoned 
to pay within twenty-four hours ; and if he fail to do so, the 


miST/tr 


and Tenant in Various Countries — {France.). 65 

Judge may order the seizure of all his effects on, as well as 
off, the farm. The Judge has a discretionary power to use 
indulgence towards tenants whom he considers hardly dealt 
with, and may grant them time for the payment of their 
rent. There can be no eviction or annulment of a lease 
otherwise than through the tribunals. The tenant is 
seldom turned out, as long as he conducts himself well and 
does not deteriorate the land ; and in many parts of 
France, the farm, though let on short leases, continues in 
the hands of the same family from hither to son. The 
landlord usually constructs the farm buildings. If the 
tenant builds or improves, especially by works o{j ))ipr ^ c 
drainage or irrigation, he does so at his own risk, and in Vw/*. 
the absence of an agreement is not entitled to compensa¬ 
tion. He may, however, remove his buildings, so that 
he leave the farm in the same state in which lie found 
it. When improvements are necessary, the parties com¬ 
monly come to an agreement by which the landlord 
advances the necessary sum and the tenant pays interest 
thereupon. 1 he Code allows compensation in some 
exceptional cases, as for example, that of unexhausted 
manure. There has been for many years a steady rise of 
rents, Owing, it is said, to the increased prices at which 
agricultural produce sells : but the profits of peasant 
proprietorship regulate this rise and prevent the occur¬ 
rence of rack-renting.* 


5 In the Appendix to Mr, Joseph Kay's Free Trade in land\ there will he 
found collected a ni m! r of valuable opinions as to the great moral and ma¬ 
terial improvement that has taken place in the condition of the peasantry of 
I ranee since the land laws have been so changed as to enable the great mass 
of die labouring cultivators to become owners of small landed properties - 
PP« 3 " - 331 - 
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CHAPTER V. 

The Tenure of Land , and the Relation of Landlord and 
Tenant in Bavaria, Wurtemburg, Saxony, Baden, Hesse 
and Saxe Coburg Gotha. 


Kingdom of 
Katari a — 
The Land 
Oh nr gen. 
lirdemption 
Act of 1848 . 


§ 27. Feudal tenures in the kingdom of Bavaria 
were hnally abolished by The Land Charges Redemption 
Lain of 1848, which was in general conformity with the 
course of Prussian legislation already described. The chief 
provisions of this law were the following:—ill rights of 
civil jurisdiction and police vested in the great landlords 
were from the 1st October 1848 to be transferred to com¬ 
petent Government officers, by whom exclusively they 
were to be thereafter- exercised ; all personal servitudes 
rendered in respect of the occupancy of land and houses 
were abolished from the 1st January 1849 without indem¬ 
nity to the landlords ; every peasant was declared compe¬ 
tent to buy off or commute all charges, tithes or burdens, 
subject to which he held his land from the ground landlord. 
Having done this, he was to become the absolute proprietor 
of the land held by him. This commutation was to be 
effected in the following manner. The net annual value of 
the burdens was to be ascertained and determined by a 
Commission. The rent-charm: so fixed was to be redeemed 
in any one of the three following ways :—(1) by paying 
in cash its money value at eighteen years’ purchase ; (2) by 
undertaking to pay the ground landlord the full rent charge 
so fixed annually for 34 years,or nine-tenths thereof annually 
for 43 year , th< land being hypothecated as security for 
these payments ; (3) by creating in favour of the State a 
four per cent, mortgage for a sum equal to eighteen years’ 
purchase of the rent-charge. In the last-mentioned cam- 
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the Government paid off the landlord with debentures 
bearing four per cent, interest, equal in amount to twenty 
years’ purchase of the rent-charge ; and realized the 
amount of the mortgage loan with interest from the pea¬ 
sants in equal annual sums extended over a number of 
years. The third of these methods was that most gene¬ 
rally adapted in practice. The system under which land 
is now held in Bavaria is almost universally that of occu¬ 
pation by the proprietor himself, the great mass of the 
occupiers being small or peasant piopiietois. C-ccupation (( iiuos( un >- 
by tenants or sub-tenants is a rare exception to this gene- wrtol in in, 
ral rule. In fact the occupation of land is almost synonv- 
mous with the ownership of land. There arc no accurate 
statistics showing the quantity of land held by the mem¬ 
bers of any particular class, but it has been roughly esti¬ 
mated that the total number of landowners of all classes 
in Bavaria is about 500,000, or rather more than one-ninth 
of the whole population, and pretty nearly equal to the 
number of persons who find employment in manufactures. 

Of this number of landowners only about one hundred hold 
more than 1,000 Bavarian acres. 7 The holdings of the 
peasant proprietors vary greatly in extent, but 200 Bava¬ 
rian acres may be taken as the maximum, and 40 to 50 as 
the minimum size. The small proprietors reside, not on 
their lands, but in villages or small groups of dwellings,® 

They are, as a general rule, in comfortable circumstances, 
well fed, well clothed and well housed. The social condi- 77, ,;,. s„ci 
tion, education, habits and dress of the peasant proprietor in < <’• 
the Southern provinces differ little from those of the 
labourers whom he employs ; but in tin Franconian pro¬ 
vinces and the Palatinate the peasant proprietors are gene¬ 
rally superior to the agricultural labourers in education, 
knowledge of husbandry and social standing. The general 
feeling of the community is in favour of cultivation by 


• The Bavarian acre is a small Iraclwn nv-rc limn ’ uihs oT an 
acre. 

M The Indian raiyats, especially in Bengal ami the North-Western Provinces, 
similarly reside in villages. 
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peasant proprietors. This system is in accordance with the 
habits and traditions of the people; and the results, as 
indicated by contentment, and prosperity, are sufficiently 
satisfactory. 

§ 28. All transactions of sale, transfer, exchange or divi¬ 
sion of land in the kingdom of Bavaria must be set forth 
in a formal Notarial Act, in order to be valid. The Notary 
by whom this Act is drawn, must exhibit it to the Civil 
Tribunal of the District. It is then entered in the records 
of this Tribunal, and the fact of such entry is endorsed on 
the document itself, which is thereupon returned to the 
Notary. The original document remains in his custody, 
he being legally responsible for its safe keeping ; but cer¬ 
tified copies are by him furnished to the parties concerned. 
Transfer, In the case of a mortgage, the Notarial Act must also be 
ti Bavaria.'* presented to the keeper of the Register of Mortgages, in 
order that the proper entries may be made therein. There 
is a Government tax on all contracts for the sale of pro¬ 
perty ; and all such documents must further be stamped. 
The whole cost of transfer, including the Notarial fee, the 
Government tax and the stamps, only amounts to ri/5 
per cent, of the purchase-money. As regards succession 
and inheritance the Bavarian law makes no distinction 
between real and personal property. An owner who has 
more than four children may at his pleasure dispose by 
will of one-half of his property ; an owner who has four 
or less may dispose of one-third. If the portion of 
property required by law to be left to the children is a 
and Tnherit- share in house or land, the eldest son, or the second son, if 
once. the eldest be an ecclesiastic, usually retains the whole pro¬ 

perty, indemnifying the other heirs by a money payment. 
If all those interested do not agree to this, or if a partition 
cannot be arranged, the property is sold and the heirs 
receive their portions from the sale-proceeds. The small 
peasant proprietor almost invariably bequeaths the farm¬ 
house, buildings and land to one member of the family 
(generally the widow or the eldest son), making such 
member responsible to the others for the payment of ihe 
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values of their shares, ascertained by official appraisement. 

The money necessary to pay off these liabilities is usually 
raised by mortgage ; and it thus happens that most of the 
peasant properties arc mortgaged, but not so heavily as to 
hamper the industrial exertions of the owners. The general 
effect is that the land is kept together and injurious sub¬ 
division (morcellement) prevented. At the same time those 
members of the family, who receive their shares in money, 
frequently avail themselves of the facility thus provided to 
emigrate' to America and commence a fresh career in a 

new country. , . , 

§ 29. There is in Bavaria so little occupation of land 

by tenants under landlords, that tenancy can scarcely be 
said to exist as a regularly organized or acknowledged 
system. The exceptional cases fall under two heads: 

First, complete estates or large farms are occasionally taken 
on lease by persons who have studied the theory and 
practice of husbandry, or have acquired experience as 
managers or land stewards on estates belonging to large 
proprietors, and who have some capital. These instances of 
capitalist fanning are not very numerous and are said not ^ ^ ^ 
to have proved very successful. Secondly , small paiCClS cnttautui in 

‘ * . < 1 _ _ 1 i. 1 ~ JimUifiti 
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belonging to the commune or the church are let to peasant 
inhabitants, who may be labourers or small proprietors. 

The relation of landlord and tenant in both cases is regu¬ 
lated rather by the general law relating to the luring of 
real property than by any special law applicable to the 
letting of land for agricultural purposes. 1 here is usually a 
written lease, which may be drawn up as a formal Notaja 
Act and officially registered, if the parties so desire. But rh : l , it 
the law docs not make official registration necessary to 
validity. In the case of a peasant’s property, however, the 
law expressly provides that the lease, if not formally drawn 
up by a Notary, shall be deemed to be in force for one 
year only. Tenancy depends altogether upon conti.ut, 

•...d ' * Of this prm: Tn is to prevent di pu 

litigation, which too commonly ensue where instruments 
are' drawn up informally. The amount of rent and the 
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period at which it is payable are matters of agreement 
between the parties. The landlord provides and keeps in 
repair the farm buildings, pays all taxes and rates charge¬ 
able on them, and is bound to indemnify the tenant for 
any expense incurred for useful or necessary repairs. The 
landlord has a first claim for his rent upon all crops, 
cattle or other stock actually upon the land. The tenant 
has not by law or custom any right to sell his interest 
either with or without the consent of his landlord. At 
common law he may sublet, but a stipulation restraining 
him from doing so is almost invariably inserted in the 
' lease. A tenant is liable to eviction for non-payment of 
rent or for gross misuse of the demised property, but cases 
of eviction are practically unknown. No tenant has by 
law or custom any right to remain in possession after the . 
expiry of the term of his lease. 

§ 30. The kingdom of Wurtemburg contains over six 
• million acres of land, and has a population of nearly twp 
millions. About four million acres or two-thirds of the 
entire area are cultivated. The chief occupation is agri¬ 
culture, and there is little or no manufacturing industry. 
In Wurtemburg, as in other parts of Germany, feudal 
tenures have been abolished during the present century, 

, and a system of peasant proprietorship has been created. 

] he htn^dom 11, i , ,, , 

',/■ Wnrtrm- Before 1817 the land was largely in the hands of a class of 
tenants, who held life-tenures, renewable by one of the 
deceased tenant’s sons upon payment of a substantial fine ; 
but feudal dues and services were generally so oppressive 
that the progress of the country was hampered and im¬ 
peded. In 1817 personal servitude was abolished ; and in 
1836 and 1848 laws were passed for the effectual emanci¬ 
pation of the land from the restraints of feudalism. The 
principle of commutation, adopted in other German States, 
was introduced with a few changes of detail ; and the 
peasant was enabled to redeem the dues payable to the 
nobles, and so became the proprietor of the land cultivated 
by him. Almost the whole of the soil of the kingdom is 
now in the occupation of these peasant proprietors. Some 
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j 30,000 persons, or one-sixth of the entire population, are 
owners of land. Some 150,000 of these are actually inde- Condition of 
pendent farmers, while 180,000 must, besides culthating p l0 ^ ! . lcl0rs 
the small parcels of land which belong to them, woik as 
day labourers or follow some industrial pursuit in order to 
maintain themselves and their families. The size of the 
peasant properties varies from 3 to 200 acres. Of the 
150.000 independent farmers, fourteen thousand hold farms 
of more than 50 acres ; fifteen thousand, farms of 30 to 50 
acres ; fifty-five thousand, farms of 10 to 30 acres ; fifty 
thousand, farms of 5 to 10 acres ; and sixteen thousand, 
farms of less than 5 acres. Some 3,000 of the large 

farmers, who hold 50 to 200 acres, live in detached farm¬ 
houses situate upon their farms. The rest of the small 
proprietors live in villages adjacent to the parcels of land 
which they cultivate. These parcels arc generally scattered, 
and, in consequence, there is much inconvenience and 
waste of time in going backwards and forwards between 
the village and the parcels, and from one parcel to another. 

The quality of the soil varies considerably. In the Nutcr- 
land a farm of 20 acres will maintain an ordinary family 
in comfort, while in many parts of the Alf and Black 
Forest districts it would hardly afford them the bare means 
of subsistence. In the wine districts, five or six acres go 
a long way towards the employment and support of a 
peasant ; elsewhere they would require to be supplemented 
by day labour or some industrial pursuit. The average 
value of the yearly produce of an acre of cultivated land 
has been computed at 33 florins ; and the cost of cultiva¬ 
tion, including seed, labour, wear and tear of stock, agri¬ 
cultural implements, &c., at 30 per cent. In Wurternburg 
the subdivision of the land has been carried to a greater 
extent than in most of the Other fiermnn States : and tlie 
consequence has been that in years of -a aicit\ thcic has 
been much distress. The co-existence of a redundant 
population, very small holdings and the want ot manufac¬ 
turing employment invariably creates a condition of things, 
under which an agricultural community is ever on the 
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brink of calamity, and may in any year be subjected to the 
horrors of famine upon the failure of the staple crop. 1 ’ 

§ 31. There is in Wurtemburg a very simple system of 
Land Registration. Some fifty years ago a complete sur¬ 
vey was made, and the area, estimated value and ownership 
of eveiy parcel of land were entered in registers kept at 
the office of the Mayor or principal official of each Com¬ 
mune. All transfers by sale, exchange and inheritance are 
entered in these Registers. The parties appear before the 
Communal Council, who, having ascertained from them the 
particulars of the transaction, enters it in the Register, a 
copy of which is then made by the Magistrate and signed 
by the parties. A duty of one per cent, on the value of 
transfer ^ ie P ro P ert y ls charged by the State ; and a registry fee of 
of Land '. one-fifth per cent, by the Commune. It is supposed that 
the facility and cheapness of the process of transfer have 
the effect of encouraging the subdivision of the land. 
Theoretically, according to law, all the children of a de¬ 
ceased proprietor in Wurtemburg are entitled to share 
equally ; but there is a well-settled custom which overrides 
the law, under which the eldest son, or in some parts of 
the country the youngest, succeeds to the whole of the 
* Peasant 011 ° l ar| ded property, the other children receiving a sum of 
Properties m m ncy calculated according to the size of the property and 
\\ miemhfog. t h e number of recipients. This sum falls short of the 
value of the share to which they would be entitled 
under the law of equal partition ; but the custom is so 
time-honoured, that no one thinks of advancing his legal 
rights. When a farmer dies, there is usually a meeting 
of the heirs and of a deputation of the Communal 
Council, composed of the chief farmers, together with 
the Notary Public. A settlement is arranged at this 
/neeting, and, being formally drawn up by the Notary and 
signed by the parties interested, has the force of a binding- 
contract. The heirs other than the one who gets the property 


6 The Irish famine of 1848, when the potato crop failed, and the Indian 
f»\«.• uic < - caused by the failure of the rice crop, are instances. 
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remain at the paternal home until they find an opportunity 
of making a start in life on their own account. Occasionally 
when the father is incapacitated by age from managing the 
farm, he retires in favour of his son, resides in a cottage 
upon the property and receives support during his lifetime, 
both in money and kind. With a view to prevent too great 
subdivision of the land and the creation of a proletarian 
population, the Communal Regulations forbid men to marry 
until they have the means of supporting a family, dhis 
restraint is unpopular and is not enforced with any great 
strictness. Its chief effect has been to cause emigration, Emigration. 
which has been further induced by the new military law on 
the Prussian system, which requires a lengthened term of 
military service from the youth of the country. In con¬ 
sequence of these and other causes there has been a steady 
flow of emigration from Wurtemburg to America. These 
emigrants once settled there keep up a steady correspond¬ 
ence with their friends at home, many of whom being thus 
fully informed of the prospects of success in a new country 
are induced to follow their example. The position of the 
day labourer in Wurtemburg is said to be better than that 
of the day labourer in most parts of England. The standard 
of living is lower ; the necessaries of life cheaper ; and 
taxes and house-rent together make up but a small item, 
not more than £i a year. Wages are from is. 2d. to is. 8 d. a 
day in money, and food besides, 

§ 32. There are few land tenancies in Wurtemburg. 

Those which exist are to be found on property belonging to 
the State, to the Royal Family and to a few great landed 
proprietors amongst the Nobles. The smallest holdings of 
these tenants arc from 50 to 100 acres ; some are as large 
as 500 acres ; and the ordinary size is from 1OO to 250 
acres. The State property is let on fairly long leases, 
generally for terms of eighteen years ; and these leases 
are put up to auction. The Government doe- not, how¬ 
ever, hold itself bound to accept the highest bid ; it at¬ 
taches great importance to the character, agricultural educa¬ 
tion and antecedents of the tenants, who are required in the 
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case of the larger farms to deposit security tor the due 
fulfilment of the terms of the lease as to artificial manuring, 
mode of cultivation and amount of live stock to be main¬ 
tained on the land. The relations between landlord and 
tenant are in all cases regulated by agreement, the condi¬ 
tions being almost invariably embodied in a written lease. 
Subletting is usually prohibited; and tenants are not 
allowed to mortgage their interests. Rent is regulated by 
competition, and is always payable in money — half-yearly, 
as a general rule. It is, however, customary for the tenant 
to supply his landlord, when resident on or near the pro- 
l‘<n ment o f perty, with milk, butter, eggs and fruit required for his per- 
Ment- sonal use, as well as with forage for his horses and manure 

for his gardens. If the rent is not paid upon the day on 
which it falls due, the landlord can apply to the Commune, 
who will give the tenant notice to pay within thirty days, 
and, if he fail to do so, or do not contest his liability, will 
levy an execution on his effects. If he contest his liability, 
the landlord must resort to a law-suit. It is usually pro¬ 
vided in the contract that non-payment of rent for a year 
shall determine the tenancy. If there is no such express 
■ provision, the law makes the lease voidable for non-pay¬ 
ment of rent during two consecutive years. In any excep¬ 
tional case in which there is no agreement as to the 
duration of the tenancy, the tenant is regarded as a tenant- 
at-will, and must quit the next term after receiving notice. 
The buildings on a farm are usually erected by the land¬ 
lord, and the tenant is bound to keep them in good repair. 

T %tm ^Improvements made by a tenant may be removed by him, 
v " if this can be done without injury to the property. If this 
cannot be done, the tenant may claim compensation for 
any improvements, by which the letting value of the pro¬ 
perty has been increased. If the parties cannot agree as 
to the amount of this compensation, the tenant must 
bring an action against his late landlord. The bond fide 
sale of land, in the absence of an express agreement to 
the contrary, renders void all leases existing at the* time 
A tenant, whose tenancy is thus avoided, is entitled 
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to compensation from his lessor for improvements or la¬ 
bour rendered unproductive by the loss of the demised 
property. Great improvements, such as draining and the 
like, are usually carried out by the landlord, who receives 
from the tenant in addition to the rent a fair interest on the 
money thus expended. 

§ 33. Saxony is eminently an industrial country, more 
than 56 per cent, of the whole population and nearly 53 
per cent, of the working population being engaged in 
industrial pursuits. A little over one-fourth of the entire 
population are employed in agriculture. About 69 per cent 
of the cultivated area is in the hands of middle class owners, 

who hold 10 to 100 acres each and, as a general rule, L ' n j} holt - in Z 

1 • , . . , . in Saxony. 

cultivate their own land. About 23 per cent, belongs to 

landed proprietors holding ]00 to 1,000 acres each, many of 
whom let to tenants ; and about 8 per cent, is occupied by 
small owners, holding less than three acres each. There 
are no middlemen. The rules as to succession and inherit¬ 
ance are generally the same as in the other German States. 

Where there is no testamentary disposition, the children 
share equally. Either the property is sold and the proceeds 
divided ; or one heir takes the whole, paying the others 
the value of their shares, the property being mortgaged 
to enable him to do this. The small peasant properties 
are occasionally transferred during the lifetime of the 
owner to a son or son-in-law, who engages to supply 
the transferrer with lodging and to make him certain pay¬ 
ments in kind as long as he lives. This happens most 
usually where the owner has himself become unable to 
carry on the work of the farm. As an exception to Succession 
the general rule, there are some properties (‘ Rittergutcr ) 
which still follow the feudal rule of descent in the male 
line ; but the rule is said to be gradually becoming extinct 
as regards these also. Where tenancies exist, they depend 
wholly upon contract, and the landlord is absolutely unres¬ 
tricted in letting his land. Written leases, generally for 
terms of six to twelve years, are usual. Rent is paid in 
money, half-yearly or quarterly. In the absence of anv ex- 
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press stipulation to the contrary, the landlord is entitled by 
law to put an end to the tenancy before the expiry of the 
landlord and term, if the tenant is in arrear with two quarterly instal¬ 
ments of his rent ; if he deteriorates the land after warning 
from his landlord ; or if he becomes bankrupt. Eviction 
can be carried out only through the tribunals. A notice 
is served on the tenant requiring him to quit the land. 
If he fail to do so, he is summarily ejected by the law 
officers, unless there is a bond fide contest of right, and 
questions are raised which must be tried in a regular action* 
Not unfrequcntly the tenant deposits money with his land¬ 
lord as security for the payment of the rent ; and the 
landlord may distrain the tenant’s crops and property to 
enforce payment, where no such security has been given. 
If there is no express agreement as to the duration of the 
tenancy, an annual lease is understood for those lands on 
which the cropping is uniform, and a lease for three years 
on the larger estates. In cither case a six months’ notice 
to quit is necessary to determine the tenancy, which, in the 
absence of such notice, is presumed to continue. This 
notice must be served before the 1st May or 1st October. In 
the case of a bond fide sale of the property by the landlord, 
his vendee may annul the lease by givingnotice eight weeks 
before the end of the year. Landlords usually stipulate 
y against subletting. The rules as to improvements are, 
generally speaking, the same as in Wurtemburg. There is 
little nr no emigration from Saxony. 

§ 34. In the Grand Duchy of Baden about 40 per cent, 
of the population are exclusively employed in agriculture* 
A considerable portion of the community combines agri¬ 
culture with employment in manufactures or other indus¬ 
trial pursuits. The small peasant proprietors cultivate 
■!(.. their own lands, usually living in adjacent villages. The 
estates, which belong to the State, the Communes, Corpo¬ 
rations, mediatized Princes and the larger landholders are 
let to tenants, generally in small holdings. This affords 
day labourers and the ‘ Halb-banern ’ or half-peasants an 
opportunity of renting small patches of land which they 
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cultivate in their spare hours, often by industry and 
economy, thus raising themselves to the condition of in¬ 
dependent proprietors. The land is very much divided, and 
large estates or farms are rare and are becoming rarer. 
The average size of small holdings in the valley of the 
Rhine and the lower hill districts is one-third of a 
morgen or five-twelfths of an acre ; and in other places 
three-fourths of a morgen or a little less than an acre—one 
acre being taken as equal to \% morgen. In the plain and 
on the hill slopes, where the vine is chiefly cultivated, 5 to 
7 morgen will support a family, and three members 
can work 8 to 10 morgen. In the mountain districts a 
family can work 50 to 60 morgen, and 20 to 50 are required 
for their support. The condition of the peasantry is 
generally one of tolerable comfort, and the prevalent 
public opinion is, that the system of small freeholds tends 
to promote the greater economical and moral prosperity of 
the people, to raise the average standard of education, 
and to increase the national powers of defence and 
taxation. It is believed that small farmers realize better 
returns than large farmers from the same number of acres ; 
and the result is, that large properties and large farms 
are rapidly disappearing, being broken up and parcelled 
out amongst a number of small cultivators. Under this 
process the price of landed estates is determined less by 
their intrinsic value than by the possibility of selling 
or letting them in small holdings. 1 Upon the death ul a 
small proprietor his land is divided amongst his heirs, but 
the law forbids any division which will make the shares 
less than one-quarter of a morgen. When there is a diffi¬ 
cult}’ about division, the land is sold by auction and the 
proceeds divided. There is one kind of property, named 
‘ Hofgiiter,’ in certain parts of Baden, which cannot be 
divided, but must descend to a single heir, generally the 


1 If rent can be properly regarded as the price of the holding spread over a 
number of years* there is mischief c<mrpetitjon that raises the price of Uu 1 
above its true value. 
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youngest son, or, failing a son, the eldest daughter, who is 
bound by custom to make a provision for other brothers or 
sisters. The mode of transfer of land is generally the 
same as in Wurtemburg, but the State tax is higher, being 
two and a half per cent. There is considerable emigration 
from Baden, and this seems to show that the ownership of 
land by one portion of the community, and the combina¬ 
tion of agricultural and industrial employment as regards 
another portion, tend to create a certain standard of com¬ 
fort, which those who cannot obtain at home will seek 
abroad. The relations of landlord and tenant are in gene¬ 
ral regulated by business considerations, except on the 
estates of some of the old noble families, where the tenants 
have for generations occupied the same holdings, and a 
kind of patriarchal connection still subsists. Upon other 
properties rents have greatly risen, and the profits of the 
tenants arc small. Rent is regulated by competition and 
is payable, generally in money, occasionally in kind. 
Leases are granted for three, six, nine, twelve, fifteen and 
eighteen years, the term of the largest number being nine 
or twelve years. Where no term has been agreed upon, 
the law provides that the tenancy shall last for such a time 
as is necessary to enable the tenant to reap the full benefit 
of his cultivation. This is, in the case of pasture or vine¬ 
yard, one year ; in the case of arable land, the period of 
rotation of crops. A tenant is not entitled to sell his in¬ 
terest, nor has he any supposed right to continue in pos¬ 
session of the land upon the expiry of the term of his lease. 
He may be evicted during this term for non-payment of 
rent, and generally for the same causes as in other German 
St ates ; but eviction can only be effected through the action 
of the Courts. Eviction is of rare occurrence. Buildings 
"and improvements are generally made at the landlord’s 
expense, the tenant being bound to maintain proper repair. 
. In the absence of any agreement to the contrary, the 
improvements made by a tenant become the landlord's pro¬ 
perly without ( ampensation upon the expiry of the lease. 
\ nothing in the nature of tenant-right being known in Baden. 



The relations between landlords and tenants are suffi¬ 
ciently satisfactory, and nothing has occurred to make legis¬ 
lative interference necessary or desirable. 

§ 35. In the Grand Duchy of Hesse, agrarian legisla¬ 
tion has, during the present century, followed a course very 
similar to that of the Prussian legislation already described, 
the ruling idea of both being to abolish double ownership 
of all kinds, and to substitute therefor full unhampered 
rights of individual proprietary possession. According to 
Mr. Moricr this legislation in Hesse may be said to have 
begun in 1811 and closed in 1849; and to have been directed Grand 
to the effectuation of four objects,—uA., (1) the abolition 
of villenage, in so far as it affected the personal -status of Abdithw 
the villein ; (2) the commutation of feudal services and dues 
into fixed rent-charges ; (3) the abolition of villein and other 0 
feudal tenures, and the substitution therefor of undivided 
ownership ; and (4) the regulation of common rights with a 
view to unrestricted individual cultivation. Villen age in 
Hesse, which had always been of a mild form, was abo¬ 
lished by the Edict of the 25th May 1811. It then con - y, 
s i s ted merely of personal dues payable by the villeins to abolished. 
their lords, irrespective of any lands held by them ; and 
these dues were made redeemable by a capital payment 
spread over a certain number of years. The feudal services 
and dues, which were to be commuted, were of many and 
various kinds. Some were rendered to the Grand Duke, 
as head of the State ; and others, to him, as lord of the 
Manor-—the former being public, the latter private in their 
nature and origin. The general principle followed was 
that those which were public should be abolished without hues and 
compensation, existing taxes being considered as equiva- 
k nts ; but that those which were private should be com- . 
pensated and commuted. The private dues and services 
to be commuted were put under two heads, (a) servitudes, 
tithes and such like, which burdened land belonging to per¬ 
sons who would be absolute owners of such land when 
discharged of these burdens; and (b) due- end services 
which represented bond fide rent. Those of the first class 
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were converted into rent-charges ; and by a law of the 
27th June 1836 these rent-charges were made compulso¬ 
rily redeemable at the instance of the payer or payee. In 
order to assist the redemption, Rent Banks were established 
by the State. The value of the rent-charge at eighteen 
years’ purchase was paid by the Bank to the person en¬ 
titled ; and was to be liquidated in 47 years by annual 
payments made to the State by the person liable to pay 
such rent-charge. Dues and services of the second class 
ivere not at first made subject to this principle of com¬ 
mutation, unless the parties mutually agreed to convert 
them into rent-charges. The tenures upon which the pea¬ 
sants held lands were of many kinds, varying between the 
two extremes of free and servile in almost endless shades of 
difference. The two kinds, which, according to Mr. Morier, 
differed most from each other, were, • first, those which 
resembled the Roman emphyteusis ? in which the lord’s 
rights were reduced to a minimum, and the tenant’s raised 
to a maximum ; and, secondly , those known as ‘ Erbleihe’ 
and ‘ Landsiedelguter.’ The incidents of this second class 
were:— (1) the grant had to be renewed and a fine paid 
upon the renewal, whenever there was a change in the 
person of lord or tenant ; (2) the rent was fixed and could 
not be raised ; (3) the tenant could not mortgage without 
his landlord’s consent ; (4) the tenure was inheritable with¬ 
out division in the direct line by a male or female legiti¬ 
mate child : failing direct issue, the tenure did not go to 
collaterals, but reverted to the lord ; (5) before renewal of 
the grant to a single heir, he must compensate his co-heirs, 

' ■'ho must renounce all claims to the tenure ; (6) the tenure 
might not be alienated without the consent of the landlord, 
who on giving his consent was entitled to a fee of five per 
cent, upon the purchase-money. By a law of the 6th 
August 1 848, tenures of the first kind were made commut- 
able under the law of the 27th June 1836 : and tenures of 
the second class were made convertible into personal pro- 




See ante, p. 6. 
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prietorship in one of three ways 3 at the option of the 
tenant The laws of 1814 and 1849 were directed to 
disentangle the cross servitudes and easements which the Conversion 
peasant communities possessed in the demesne lands of of Feudal 
the lords, and those which the lords had in the common ^ 

lands of the peasants, as well as to separate and regulate -Proprietor- 
the common rights, which the peasants possessed as a 
community, and those which they individually claimed on 
the lands of each other. 4 The general ’object was that 
every landed proprietor, whatever might be the size of his negulutim 
property, should be able not only to dispose of it freely, °.f Common 
but to use it freely, while in his possession, without being 0 s * 
hampered or obstructed by the concurrent rights of third 
parties. 

8 3 ^- the Grand Duchy of Hesse, as in other parts 
of Germany, there still remain traces of the mark? The 
gemarkung or communal territory consisted of (1) the 
village or collection of habitations, (2) the arable land, 
and (3) the common pasture. The tenements in the first 
were held separate from the earliest existence of the com¬ 
munity. The arable land was first enjoyed in common, Unnd Poh'/t- 
was then partitioned periodically, and finally, the periods ^UcoTtUe^ 
after which partition was made having grown gradually Mark? 
longer, became with some exceptions the subject of separate 
and individual ownership. The pasture continued longest 
to be enjoyed in common ; but it too has at last in great 
part yielded to the power of progress and the operation of 


3 (1) Payment of n capital sum equivalent to the right of ownership, anil the 

value of the rent ami fines on renewal upon death of grantor or grantee. (2) 
Converting this right and this value into rent-charges redeemable under the 
law of 1S36. (3) Payment of a stun equivalent to the right of ownership, and 

leaving the value of the rent and fines as a rent-charge. The right of owner 
ship was defined to he the right • reversion, the fees paid for clerical work in 
drawing up the gra it, and the fines payable on sale of the (mure. This rig In 
of ownership wus made redeemable by otu ieuth of the value of the fee 
simple. 

4 Sec ns to the similar Prussian legislation, p. 54. 

& pot further information as to the (. Jermaine n.atk, see LavelcJVs Pnjitiih't 
J\ i>fc / / r, C haplcr VII. 
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legislation. The modem relic of the mark is the rural poli¬ 
tical Commune, governed by a common council, the mem¬ 
bers of which are elected by the Commune. The Burgo¬ 
master is chosen by Government from amongst the mem¬ 
bers of the Common Council. He exercises police func¬ 
tions, and with the aid of two or more assessors, members 
of the Commune, constitutes a local civil court of limited 
jurisdiction. The Commune is at the same time a private 
corporation and a public body, constituting the adminis¬ 
trative unit of the circle. As a private corporation it 
holds any common lands of the ancient mark , which have 
escaped the general tendency to private property, and 
regulates the exercise of rights of pasturage and such ser¬ 
vitudes as survive to the community in the forests of 
the lords. It allots the common lands to those entitled, 
and may alienate them, when duly authorized by Govern¬ 
ment. The property of the lords lies sometimes outside 
the territory of the Commune, sometimes distributed within 
it. When the quantity of land owned by a lord within 
a commune exceeds a certain amount, he is entitled to 
name one member of the Common Council to represent 
him. The peasant proprietor is a member of the Com¬ 
mune, and is bound to fill any communal office assigned to 
him, such office necessitating the performance of public' 
duties. The Legislation which has been briefly described 
has largely operated to create freehold peasant proprietors- 
There are no exact statistics, but Mr. Morier estimates that 
two-thirds at least of the land under cultivation is owned 
by peasant proprietors, and that thirteen-fifteenths ' of the 
arable land is under peasant cultivation. “ The Grand 
Tiro-tMrds Duchy of Hesse,” he says, “ is a country of small proprie- 
%uvb^of nd tors with just a sufficient number of large farms interspers- 
:ii C owned e d amongst these small holdings to facilitate a comparison 


by Peasant 
Proprietors. 


between the results of the two systems of cultivation.” 
The general result of the emancipation of the land and the 
creation of peasant proprietors has been that the standard 
of cultivation has- been immensely raised ; that the land 
yields infinitely more than it did previously, and that the 
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peasant population is not only much better fed and much 
better clothed ; but is much better educated and much more 
proficient in the art of tillage than it was a generation ago. 

One great cause of improved agriculture is the veiy effi¬ 
cient system introduced by the Grand Ducal Agricultural Agricultural 
Society for diffusing amongst all classes of the peasantry Educatl0n ' 
a knowledge of the best practical methods of cultivating 
and improving the land, and some acquaintance with agri¬ 
culture as a science. 

§ 37. The Grand Duchy of Hesse enjoys the benefit of 
a very complete and accurate system of registration. 

There existed from a very early period a rough cadastra- 
tion for the purposes of public taxation. There was 
deposited in each Commune a Field-book, corresponding 
with this cadastration, and containing a topographical 
register of the whole of the land of the Commune. This 
Book was not at first used as a record of titles ; but, an 
accurate trigonometrical survey having been commenced 
in 1824, a law was passed in 1854, which provided that 
the Field-books prepared on the basis of this new cadas- Hessian Si/s - 
tration should be utilized as Registers for the transfer of 
land and the proof of titles. A duplicate of the map of ° 1 ' 
each communal district is deposited in the Local Court, and 
constitutes the basis of the Land Register. Each district 
is divided into “ fluren” or fields, and each field into par¬ 
cels or items. Each flur has its own volume and each 
parcel a separate entry in this volume, the basis of the 
Register being not the owner, but the thing owned. There 
is, however, a supplemental alphabetical Register of owners’ 
names, with a reference against each name to the volume 
of the Land Register. As the cadastral survey was com¬ 
pleted, and these legisters formed for the first time, the 
greatest care was taken to secure the accuracy of the 
original entries. After due notification, the Register was 
exposed to public, inspection for a certain time. It was then 
legalized by the District Court, a rebuttable presumption 
being created as to the accuracy of the entries. 

After five years, if no objection was raised during this 
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period, this presumption became irrebuttable. The mode 
of transfer is as follows :—The vendor and vendee appear 
before the Local Court. The vendor produces documen¬ 
tary proof of his title, and answers certain questions put to 
him, the substance of the replies being entered in an inter¬ 
rogatory. If the particulars correspond with the Register, 
and these replies are satisfactory, the Local Court transmits 
to the District Court (1) a certified extract from the Land 
Register, (2) the interrogatory duly certified, and (3) a 
protocol of sale containing the essential details of the 
transaction. The Local Court is responsible for the facts , 
the District Court for the law. If there is no objection to 
the transaction, the District Court makes a minute thereof 
from which a formal deed of sale is drawn up, signed by the 
vendor and vendee, and certified by the District Court, 
which thereupon enters the transfer in a register called 
The Protocal of Transfers. The entries in this Register 
are copied into the Communal Land Register once in every 
six months under the responsibility of a Government Offi¬ 
cer. The cost of the entire transaction, including the 
stamp fees, amounts to between one-half and two-thirds per 
cent, of the purchase-money. In no country in the old world 
is the sale of land effected with greater rapidity, facility, 
cheapness, and exemption from fraud. The same mecha- 
♦ Mortgages, nism is employed for effecting mortgages ; but a separate 
Register of Mortgages is kept in the Local Court, which 
undertakes by means of its own sworn valuers to estimate 
the value of the property. The valuation is certified at the 
head of an interrogatory, and with this document in his 
possession, the person who desires to raise money upon a 
mortgage of his land finds no difficulty in obtaining accom¬ 
modation at four to five per cent, interest. The general 
Inher'd a ce rL ^ c i n heritance is that the children take equally, where 
there is no will ; but to this rule there are some excep¬ 
tions. For example, the Erbleihe and other tenures are 
inherited by one child. The owner of property may 
dispose o c it as he likes by will, if he have no children. 

If he have four or more children, he can dispose by will 
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of one-half; and if he have four or fewer, he can dispose of 
two-thirds. 

§ 38. The relation of landlord and tenant is not a veiy 
important subject in a country where the great majority of 
the cultivatofs are peasant proprietors. Small parcels of 
land are occasionally let in the Communes either to 
other small proprietors whose lands they adjoin, or 
t q labourers. These tenancies are, however, exceptional, 
and involve no questions of general importance. The 
majority of those, who derive their principal main¬ 
tenance from daily wages, own at least a cottage and 
garden ; and many of them have a parcel or two of land, 
which they either .obtain in their turn from the common 
lands, or lease from the Commune, or the Church, or a 
large proprietor. Many peasant proprietors, whose chief 
source of income is their own property, work occasionally 
for hire. The peasant proprietor, the peasant tenant and 

the agricultural labourer arc thus intermingled, two of f , , . 

, , , • 1 , . Relation 0/ 

these characters being commonly, and all three occasion- Lnndlardand 

ally, united in the same person. Large consolidated farms ^ nant 
of 200 to 1,200 morgen fi arc in a few instances let to 
tenants, who are capitalists, pursuing the occupations of 
farming as an investment for their money. The rent pay¬ 
able in money is settled by competition, the farm being 
put up to auction. There is invariably a written lease, 
usually for a term of eighteen years. The conditions of the 
tenancy depend wholly upon the written contract, which 
invariably forbids subletting. Improvements form the sub- k 
ject of distinct agreement between the parties, and as a 
rule arc executed by the landlord and tenant jointly.; 

There is a considerable amount of emigration from amongst 
the rural population to America. In 1853 to 1855 there 
was a morbid belief that the land was no longer capable of 
maintaining the population, and there was in consequence 
a very abnormal exodus, which led to subsequent com- 


« One morgen is equal to a quarter hectare, or a little less than l\vo-lhirds of 
an English acre ; 102 morgen being equal 10 loo English acres. 
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plaints of the paucity of agricultural labour. One result 
of this exodus was the establishment in America of 
groups or colonies of Hessians, between whom and the 
mother country a close correspondence is maintained. 

Emigration* Those who now emigrate therefore do so with full know¬ 
ledge of the conditions under which it will be for their 
advantage to transport their labour to the other hemisphere, 
and many of the present emigrants are vigorous married 
couples or families, who upon the death of their head have 
sold their land instead of splitting it up. These persons 
commence a career in a new country with some little 
capital, with able-bodied vigour, agricultural skill, and 
habits of thrift, all which combined usually command suc¬ 
cess ; while the pressure of population in the old country 
is relieved and the standard of comfort maintained by 
their migration. 


§ 39. The population of the Duchy of Saxe Coburg 
Gotha is chiefly agricultural; and the greater part of the 
land is occupied by small proprietors. Tenants are to be 
found on the larger properties belonging to the Ducal 
House, the Church, and the Communes. Middlemen are 
practically unknown. The average size of the peasant 
properties appears to be larger, and the proprietors them¬ 
selves more substantial than in some of the other German 
States. The smallest property belonging to a single owner, 
Duchy of who depends upon its cultivation as his sole means of sub- 

‘ ! s5stcnce > 13 given as some 34 English acres. The small pro¬ 

prietors usually reside upon their own land in dwellings des¬ 
cribed as small and not very comfortable. Their mode of 
Condition Hfe plain, homely and frugal; and they are as a class 
°/ } f f he A*™- said to be respectable, very industrious, and not disposed 
“'opuhition. to take part in any political agitation. The size of the 
holdings generally necessitates the employment of farm 
labourers, and both these and the day labourers arc well 
paid and live in fairly comfortable circumstances. There 
is little or no emigration. The rules of succession and 
inheritance, and the system of transfer and registration of 
land do not differ materially from those of other German 
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States, which have already been described. The peasant 
properties are somewhat heavily mortgaged in consequence 
of money being constantly raised in this manner to pay 
oh those heirs, who accept the money value of their shares 
instead of dividing the land. The holdings let to tenants 
arc generally of considerable size, comprising four hundred 
acres or more. The relation of landlord and tenant de¬ 
pends wholly upon contract. Written leases, generally for 
terms of twelve or eighteen years, are usual. The tenant 
may not by law or custom transfer his interest without the 
consent of his landlord ; nor has he any claim to remain 
in possession after the expiry of his lease. A landlord 
generally makes a public announcement that a farm is to 
be let, and fixes a day to receive offers. Rent is thus 
regulated by competition ; and security is commonly given 
for its payment. It is paid in money, as a rule quarterly, 
and punctuality is required. The landlord usually reserves 
the right to evict, if the tenant fails to pay his rent for a 
year, or becomes bankrupt, or is sentenced to a degrading 
punishment, or deteriorates the land in violation of the 
conditions of the lease ; but he can evict only through the 
Court. Improvements are generally matter of contract, 
and, except draining, are made by the tenant. In order to 
prevent groundless and exaggerated claims, and consequent 
dispute and possible litigation, it is usual to stipulate in 
the lease that the tenant shall renounce all claims for 
improvements. 



Tenancies 
created by 
Contract. 
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CHAPTER VI. 

The Tenure of Land\ and the Relation of Landlord and Tenant 
in Belgium , the Netherlands, and the Hanse Towns. 

§ 40. Belgium is most particularly the country of 
peasant proprietors and la petite culture. Taking the 
system of landholding in Belgium and Holland as his text, 
M. cle Laveleye, in his able article contributed to the 
Cobden Club Essays, discusses the question—What is the 
agrarian constitution most conducive to the progress of 
agriculture and the welfare of mankind ?—and he sums up 
Petwnti Pro - strongly in favour of peasant proprietorship. He is satisfied 
Ctdti- that much larger gross returns are everywhere obtained 
vution. from the land by small than by large farming ; and lie thinks 
it to be a self-evident truth that there arc no measures more 
conservative or more conducive to the maintenance of order 
in society than those which facilitate the acquirement of 
property in land by those who cultivate it. 7 According to 


7 Men have a natural predilection in favour of a system which they under¬ 
stand, and winch they see working beneficially. It is however sometimes 
dangerous to conclude that thi< system will be universally the best-will 
succeed equally well under other and altered conditions. Mr. Longfidd, in 
an >ther article in the same volume, expresses an opinion that it would be 
difficult to create, and impossible to maintain, peasant proprietorship in 
Ireland. He thinks the habits and feelings necessary to such a system incon¬ 
sistent with the mental activity of Irishman, and he would not expect much 
advantage from a change in this direction. His view has received corrobora¬ 
tion from the experience of the Armagh tenants, who purchased from the 
Commissioners of the Irish Church Temporalities—-See the leading article 
in “The Times” of the 6th July t<sSi ; and the Report of the Basboron^h 
Commission, pp. 61*2, Subdivision and subletting have proved fatal to 
peasant proprietorship, and these are the dangers of a purely agricultural 
community rapidly increasing in numbers. Mr. Snckville Wot, in his rep.. rt 
on ihc tenure d h-nd in 1*’ ranee, thinks that the It bit and breach systems of 
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the census of 1846, the total of the lands under cultivation in 
Belgium were 1,793,1 53 hectares, 8 of which 613,570 hectares 
were cultivated by owners of the soil, and i,i 79 j 5^3 by 
tenants. Underletting by tenants does not exist to any great 
extent, and is therefore not shown in the official statistics. 
Forty-four per cent, of the cultivating owners occupy less 
than one hectare ; thirty-six per cent., from one to five hec¬ 
tares ; and nineteen per cent., over five hectares. In many 
parts of the country, particularly in the Pays de Waes, the 
small proprietor does not depend solely upon agriculture 
for subsistence, but also follows some industrial pursuit. 
For example, he buys of a large farmer ten or twenty 
hectares of standing flax, which, with the help of his wife 
and family, he gathers, steeps, dries, scutches, cleans and 
prepares for sale. 0 In some parts of Belgium a man 
having 10 or 11 hectares can make a living from the land 
alone; but in the opinion of competent authority, a single 
holding should not be less than 20 hectares. It is in the 
poorer and more thinly inhabited districts that proprietors 
most usually cultivate their own lands. The system of 
letting to tenants increases notably in the neighbourhood 
of towns, and in populous districts proprietors farming 
their own lands become comparatively rare. Here, as in 
other countries, the proprietor of land ceases to labour and 
becomes a gentleman, as soon as others will pa}' him tor 
permission to cultivate his land as much as will maintain 
him in his new position. Under the system of small 
proprietorship the land is better manured. It is kept cleaner, 
the proprietor and his family spending all their spare hours 
in weeding and similar agricultural work. It is rendered 
more productive by careful and minute labour, and by the 

land were origin.-.lly almost identical ; and what lias caused in the one ease 
discontent and agrarian outrage, has in the other case been productive of social 
order and general contentment —Ptirli ■ mentary Blue Book, i. p. 72. France, 
however, never had her trade suppro.^ed .Mid her manufactures dvdroycd 
by a Paramount Power. 

“ .V hectare i - equal to 2 acres t rood 35 perches h.nglir h. 

u The small 1. .-h farmer might have done .*mclhing .-dmiUr, if Irish trade 
had not been destroyed. 
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most remunerative rotation of crops. 1 It has, however, 
been observed that it would be erroneous to suppose that a 
system of husbandry, such as that which exists in Belgium, 
could be applied with advantage to all other countries 
indiscriminately, for, in order to meet with success, it must 
have been developed naturally by the force of circumstan¬ 
ces and events, and be, moreover, in harmony with the 
customs and institutions of the inhabitants, and adapted 
to the climate and general capabilities of the soil. The 
Belgian rural population, especially in the Flemish Pro¬ 
vinces, appear to combine the leading qualifications requi¬ 
site to success in the cultivation of small properties. They 
are steady, sober and persevering ; prudent and econo¬ 
mical in their habits ; and are possessed of all necessary 
experience in whatever relates to the management of land. 2 * * 5 
It must not be supposed that even in Belgium the system 
of small proprietorship has no drawbacks. The extreme 
subdivision of the land which it involves is an undoubted 
evil, and one which shows a strong tendency to increase. 


1 See M. dc Lavelcye’s.article in the Cobden Club Essays. Mr. Long- 
field thinks that ignorance of good agriculture has been an important factor 
in the creation of Irish misery. No doubt it has been ; but in the eighteenth 
century this knowledge would have been useless so far as regarded the pro¬ 
duction of articles for export; inasmuch as trade was not allowed. Then 
as to the production of more food for consumption in the country, I need 
only quote Mr. Fitzgibbon, the Irish Master in Chancery, who says :—“ The 
people who have thus imperfectly reclaimed bog and mountain seldom hold 
by lease. When they come under rent, they do so as tenants from year 
to year, liable to be turned out on a six months’ notice to quit. As soon as 
the poor tenara has brought his farm to that degree of fertility, which enables 
him to pay a rent and live, all lurth v improvement is studiously avoided, as a 
thing which the tenant believes will only increase his labour , to produce a 
larger rent for the sole benefit of the landlord , whom he regards as a vigilant 
spy upon every symptom of ability to pay more rent .”— The Land Question 

in Ireland , by Mr. O’Connor Morris, “ The Times’ " Special Commissioner, 
p. 83. At pp. 99—103 of the same volume will be found a description of 
an Irish estate purchased by a Scotch capitalist and worked upon the most 
approved principles of high farming, and yet the resident Scotch Agent said 

with reference to his smaller Irish neighbours Give them capital and fair 

play, and they would run u . hard.” 

5 Parliamentary Blue Book, I, jx 158. 
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In 1846 there were 758,512 proprietors, owning 5 > 50°>000 Great Sub- 
parcels of land. On the 1st January 1865 there 
*>069,327 proprietors owning 6,207,512 parcels. One great 
cause of subdivision is the law of inheritance, by which, 
in the absence of a will, all the children take equal shares. 3 
A person having one legitimate child may bequeath 
half his property ; having two, may bequeath one-third ; 
and having three or more, may bequeath one-fourth. 

Another cause of subdivision is the practice, which pre¬ 
vails at public sales, of dividing real property into small 
lots, because this raises the price by encouraging com¬ 
petition. So great is this competition 4 and so strong the 
passion for buying land, that ruinous prices are often 
paid for it, the purchaser having little or no capital left 
to lay out in improvement, and his purchase yielding him 
a return of merely one and a half or two per cent. 

§ 41. The number of tenants in Belgium, according 
to the official returns published in 1850, was 234,964, 
of whom 145,967, or about 60 per cent., held not more 
than half a hectare ; 66,027, or about 30 per cent., held 
from one to five hectares ; and 22,970, or about 10 per j lclaihm nf 
cent., held more than five hectares. Rent is settled by i. a v.dU>rd mi l 
mutual agreement ; and, except in the Pays de Waes, 
written leases are usual, and are granted generally for 
nine, but occasionally for twelve, fifteen or even eighteen 
years. In the Pays de Waes verbal agreements are made 
for one year ending on Christmas Eve. Ihere is a differ¬ 
ence between estates held by the noblesse, and estates 
purchased by persons who have acquired wealth by trade 


3 The Hindoo and Mahomed n Laws of Inheritance .similarly operate to 
cause subdivision of the land in India. 

4 The price may be regarded as the capitalized value of the rent, i he 
competition to buy land can never be • .• injurim; - as the c< hi petition to offer 
rent. In the former case those only eun compete who have some capital, 
the possession of which usually implies • >me thrift. In the la tier ease the 
poverty-stricken and thriftier may compel and rent is often oiieml, which 
cannot be paid, the landlord merely obtaining the right to squeeze out of the 
tenant all he can get, and the tenant being demoralized by making an agree¬ 
ment, which he has no intention of fulfilling. 



92 


Landholding , and the Relation of Landlord 

or otherwise. In the former the tenants have held from 
father to son for generations. They regard with friendly 
respect their landlord, who treats them liberally as old 
retainers ; and written leases are desired by neither party. In 
the latter the relation between landlord and tenant is a busi¬ 
ness transaction, the highest rent is exacted, and written 
leases are given to the tenants. 5 Rent is usually paid in 
money, though some leases stipulate for additional pay¬ 
ments in kind, such as butter, lard, eggs, poultry, pigs, hay, 
&c. The landlord has a first lien for the amount of his 
rent. The tenant cannot be evicted, or his rent raised dur¬ 
ing the term of the lease, where there is a lease. Non-pay¬ 
ment of rent is, however, a ground of eviction, which may be 
summary, if the lease were executed in the presence of a 
public Notary ; but can only follow upon the judgment of 
a Court, if the lease were signed privately. A tenant may 
sublet or assign, unless restrained by a covenant in his 
lease, but such a covenant is invariably inserted. No law or 
custom exists in Belgium, by which a tenant is considered 
as having a right to remain in the occupation of his hold¬ 
ing as long as he pays a stipulated rent, or a rent to be 
determined from time to time by a legal tribunal, or by 
agreement subject to arbitration. Rents are affected by 
competition ; and throughout Belgium, says M. de Laveleye, 
increases of rent take place regularly and periodically. The 
landlord is bound, even without any express stipulation, to 
keep the demised property in a state fit for the purpose for 
which he has let it. He must make over the buildings in a 
proper state of repair, and maintain them in repair during 
the tenancy. 'The outgoing tenant is entitled to compen- 
sati'm for unexhausted improvements made with the consent 
0 f the landlord. Improvements made without such con¬ 
sent may be retained by the landlord on paying their reason¬ 
able value, or he may at his option compel the tenant to 
remove them and restore the land to its original condition. 

0 Similar changed relations have been brought about by the purchasers at 
the sales of the incumbered (.states Court in Ireland, and by the pnrchaseis 
of estates sold for arrears of land-revenue in li.ngal. 





misty,. 


Tenant in Various Countries —( Belgium ). 93 

Subsoil drainage, which requires considerable outlay, is 
usually done by the landlord, the tenant paying, in addi- ; 
tion to his rent, five or six per cent, on the capital so ) 
expended. There is in Flafiders a pachters-regt or farmer’s 
right, which is a custom that the incoming tenant shall Tenant 
pay the outgoing tenant the value of the straw and 
manure on the land, the manure in stock and the crops on 
the ground. About forty years ago an attempt was made 
to establish a sort of tenant right in some parts of Belgium, 
the outgoing tenant endeavouring to prevent the landlord 
from letting his land to another tenant, unless his consent 
was purchased either by the landlord or the new tenant, 
i his barbarous usage (as it is described in an official 
document) was sought to be enforced by outrages commit¬ 
ted upon person and property. But very severe measures 
of repression were taken, threats being punished with 
flogging, and any attempt to carry them into execution, 
with death. The outgoing tenant was further declared 
civilly liable for murders, incendiarisms, injuries or out¬ 
rages happening to the landlord, the new tenant, or the 
family of cither ; and if any of these offences were com¬ 
mitted and the offender were not found, he was arrested 
and imprisoned together with his family; his goods sold, and 
the proceeds devoted to the indemnification of the injured 
persons, unless he could prove within three months that 
the offence had not been committed by him or his adhe¬ 
rents, nor with his knowledge or sanction. These measures 
appear to have been effectual. All sales, exchanges and 
divisions of landed property must be made before a Notary, SnU and 
and registered. The penalty for non-registration is a fine, iVor/ '°? • 
but the unregistered deed is valid. Deeds of mortgage are 
required by law to be registered for the purpose of protect¬ 
ing the interest of third parties. There is little, if any, 
emigration amongst the agricultural population of Belgium ; 
and with this may be taken the fact that in the winter 
the large towns swarm with beggars. In Brussels alone 
thirteen thousand persons arc said to be dependent upon 
charity. There is in Belgium a Land Tax, which realizes 
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nineteen million francs = £760,000. On waste land about 
twenty centimes per hectare are payable, and no higher 
rate is levied till after twenty years’ cultivation. M. de 
Laveleye thinks that this tax*ought to increase in some 
proportion to the augmentation of rent, so, however, as not 
to affect the return from improvements ; but that some 
portion of the general advance of rents, which is due to 
the general progress of the country, may contribute to 
State expenditure. 

§ 42. There are at the present day traces in Holland of 
the Germanic Mark or territory belonging to a single tribe 
and comprising wood, plain, and arable land. Formerly the 
sharers in the mark met once a year to regulate the enjoy¬ 
ment of the common property, 6 to appoint the works to be 
executed, to impose pecuniary penalties for the violation of 
rules, and to nominate the officers who were to manage 
affairs and exercise authority during the ensuing year. 
The same organization still exists, as a very effectual form of 
self-government. The land of the mark was formerly not 
transmissible by sale or grant ; but in modern times it 
has been held to be alienable like all other landed pro¬ 
perty. The consequence has been that most of the marken 
have been sold, and the purchase-money distributed amongst 
the sharers in proportion to their shares. Individual has 
thus been substituted for common property. Nearly all 
the territory of the ancient marken is still, however, subject 
to common pasturage ; and, when the harvest is gathered, 
cattle and then sheep are allowed to graze at large. Many 
of the old towns, which, no doubt sprung out v-f fact miarken, 
have large common meadows attached to them, in which 
the inhabitants have a common right of pasture for their 
cattle. There are still in Holland several forests owned in 
common, this common ownership having doubtless survived 
the sale of the arable lands of the mark. In the Nethcr- 



6 For some account of common lands in Belgium and their conversion 
into individual ^ruperty, see M. de Lavcleye’s Primitive 1 ‘ perty^ Chap. 
XXIII. 
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. lands, as in Belgium, the land is held partly by small culti¬ 
vating proprietors and partly by tenants. The latter are 
not in the habit of subletting. The farms held by culti- Cultivatin'; 
vating proprietors arc on an average much larger than in Proprietors. 
Belgium ; and most of them require hired labour for their 
cultivation in addition to the work of the proprietor and 
his family. Although the law of inheritance is nearly the 
same as in Belgium, the land has not as yet been sub¬ 
divided to any injurious extent. These small proprietors 
are able to bear without real suffering a blight, or a murrain, 
or a succession of bad harvests. In ordinary years they 
live in reasonable comfort. As to the condition of the agri¬ 
cultural community, there is a satisfied indifference, and 
nothing has occurred to elicit an expression of public 
opinion upon the merits of the existing system. There is 
little or no emigration amongst the agricultural population. 

Mortgages of land must be effected by a notarial deed, 
which, in order to be valid, must be registered. Where 1 lustration 
there are more mortgages than one, they have priority °f documents 
according to date of registration. A duty of four per cent., UnV 
with an additional fee of eight pence, is levied, at the time 
°f rc Sl s l ra tion, on all acts of award, sale, re-sale, transfer, 
i e-transfer, and all other civil and judicial acts effecting 
the transfer of landed property, except acts of exchange, 
which are liable to a tax of only half the amount, or two 
per cent. 

§ 43. The average size of farms let to tenants in the 
Netherlands is larger than in Belgium. The relation of 
landlord and tenant is regulated by the Civil Code, which, 
saving a few omissions, is identical with the Code Napoleon. 

A tenancy may be created either by parol or by written 
agreement. Where there is no writing, the tenancy is pro- IT lotion of 
sumed to be for a time sufficient to enable the tenant to x ^wt t “the 
gather the crops sown. The law presumes that a farm is 
let for cultivation ; and, if the tenant use the land for any 
other purpose, if he injure it, neglect it, fail to stock it pro¬ 
perly, or break the conditions of his lease, he mav be evicted 
and made liable for damages. Rent is settled by mutual 
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agreement between the parties, and is almost invariably 
paid in money. In a few parts of the country, however, 
there are tenants who pay rent in proportion to, or by a 
share of, the produce. Rent is reserved yearly, and is 
usually paid in February and November. If half or more 
than half the harvest be destroyed by some unforeseen 
accident or misfortune, such as hail, frost, blight, inundation, 
and the loss is not compensated by subsequent good har¬ 
vests, the landlord must allow a proportionate deduction 
of rent, unless an express stipulation to the contrary has 
been inserted in the lease. A tenant can be evicted only 
by a judicial proceeding, which is commenced by a peti¬ 
tion for annulling the lease. The tenant has an opportu¬ 
nity of resisting the action by producing written proofs of 
existing, renewed or extended tenancy. If he fail, the 
Court issues a writ of ejectment, which is executed with¬ 
out delay, often on the following day. In no case is more 
than one month’s indulgence allowed. A tenant has no right 
by law or custom to sell his interest, either with or without 
his landlords consent. lie is expressly forbidden by the 
Code to sublet, and his lease can be annulled, if he do so. 
if on the expiration of the lease the tenant hold over with 
the tacit consent of his landlord, he holds upon the condi¬ 
tions of the expired lease, and he must be allowed to gather 
the crops afterwards sown by him. The power of the land¬ 
lord to raise the rent upon the termination of the lease is 
limited only by the willingness of the old or a new tenant 
to pay the increased rent demanded. ^Farm buildings are 
erected, and improvements usually made, by the landlord. 
If the tenant expend his own money on improvements, the 
landlord obtains no legal right to anything which the ten¬ 
ant can remove, but the removal must be effected in such 
a way as to leave the realty uninjured. The Legislature 
has never found it necessary to interfere in order to com¬ 
pel the grant of any particular species of tenure. Proprie¬ 
tors have consulted their own interests and the interests of 
others in granting long leases of unreclaimed lands to per¬ 
sons willing to undergo the labour and expense of bringing 
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them into cultivation. Rents, as a rule, lire not so high as 
to make the tenants dissatisfied with their condition ; and 
no demands have been made for greater security oi tenure 
or for proprietorship. 

§ 44. There is a species of tenure prevalent in the 
province of Groningen, which is termed Bckle in - regt. It is 
a kind of hereditary lease at a fixed rent, which cannot be 
raised. The tenant may bequeath, mortgage or sell his 
interest, provided only that he do not diminish the value 
of the land. The landlord is entitled to a fee upon every 
transfer, this fee being fixed beforehand and amounting 
usually to one or two years’ rent. The origin of this tenure 
was, that some landlords, being in want of money, and not 
wishing to mortgage their lands, gave hereditary leases 
upon receipt of a sum of money as a fine, thus retaining 
the fee-simple and continuing to be nominal proprietors. 
The larger the fine in the first instance, the less the rent, 
and vice versa. M. de Laveleye states the advantages 
of this tenure to be (1) that the tenant having absolute 
security for the future is encouraged to make improve¬ 
ments ; (2) that this absolute security is acquired at a 
much less cost than the purchase of the fee-simple would 
involve : the tenant has therefore more disposable capi¬ 
tal for improvements ; (3) that the Beklem-regt being 
indivisible without the landlord’s consent, compulsory or 
injurious subdivision is prevented ; (4) the Beklem-regt 
discourages immoderate increase of the population, because 
it limits the number of farms, and creates a high standard 
of comfort ; (5) it brings about the residence of well-to-do 
quasi-proprietors, who cultivate the land with capital and 
science, and arc as a class independent, proud, simple, 
looking for their well-being to their own energy and fore¬ 
sight alone. “ As long as the hereditary tenants cultivate 
the lands for themselves,” says the same authority, ‘ the 
Beklem-regt is attended only with beneficial elfi/ct ; but, as 
soon as they sublet, it becomes subject to the drawbacks 
of common leases, with the difference that in that case 
the subtenant must pay a double rent, viz. y the fixed 
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one to the landlord, and a variable one to the hereditary 
tenant. 7 

§ 45. The territory of Hamburg and of Bremen is 
almost entirely in the hands of small proprietors, who dwell 
in their own houses and cultivate their own soil. Except 
in the case of the State Domains and some otnei large 
properties, there are no tenancies and no tenants. The 
cultivating proprietors live comfortably, and some of 
them are even wealthy. They are a slow-thinking conset- 
Smull Pro- vat[ve race Q f people, who trouble themselves little with 
I'o rZZ' 1 politics, and dislike changes of any kind. The average 
in //<.»«• size of farms is rather large, 8 most of them requiring hired 
Uumturg labour for their cultivation. The majority of the popula- 
and Premen . tion of Hamburg are engaged in commercial and maritime 
pursuits. About one-third find employment in manufac¬ 
tures ; and only 9,000 out of 302,581 follow agriculture. 
Bremen has no manufactures except ship-building, dis¬ 
tilling and cigar-making, which together do not employ 
any Targe portion of the community. Commercial pur¬ 
suits engross the great majority, and the agriculturists 
are few in number. It is easy to understand that tairu¬ 
ing operations conducted in the neighbourhood of a popu¬ 
lous commercial city, whose inhabitants require large 
supplies of milk, butter, vegetables, and other products 
of the soil, must prove very advantageous to the culti- 
vating proprietors. The population of the - Republic of 
Lubeck, which numbers scarcely fifty thousand, is chiefly 
occupied with agricultural and commercial pursuits, there 
Occupation b c j n v no manufactures worth mentioning. About one- 
% e ff e n * h l n half of the territory is subject to the seigneurial control 
lie of Lubeck. of the State, or of the corporations who have succeeded 
to the rights of the old religious houses, but is held 


T For further information as to this tenure, see M. vie Lavekye’s Primitive 
Property , Chap. XX ; and the Parliamentary Blue Book, 1 , p. 214. I here is 
a very remarkable similarity between the rtem-r -</ ../ tin / citn.. t< cure < 
Bengal. But unfortunately the Patni tenure-holder has never been anything 
but a middleman. 

b Some comprise 120 to 180 acres. 
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by individuals, who exercise full proprietary rights, subject 
to the formal consent of the superior lord upon a sale or 
other transfer. The farms on these seigneurial lands do 
not exceed thirty acres in extent. About one-fourth 
of the territory is in the possession of independent pro¬ 
prietors, some of whom let to tenants, while others con¬ 
duct their own cultivation. The remaining fourth is the 
domain of the State, and is let upon leases of ten, fourteen 
or twenty years, the last term being now most common. 
The inhabitants of the Duchies of Schleswig and Holstein 
for the most part follow agricultural pursuits. The greater 
part of the lands belong to noblemen and other large pro¬ 
prietors, who let them in parcels to tenants upon lease. 
The rest of the soil is in the hands of small peasant culti¬ 
vating proprietors. The quantity of land held by these 
small proprietors varies considerably. The full peasant, 
* bauer/ is he who possesses about one hundred English 
acres. The half peasant, ‘ halb - bauer/ possesses about 
fifty acres. The small peasant, ‘ kathner/ holds under 
fifteen acres. Where tenancies exist, the relation of land¬ 
lord and tenant is created by written lease, which is some¬ 
times for seven, but usually for fourteen or twenty-one 
years. The rent is paid in money, half-yearly, and generally 
in advance. Formerly the landlord stipulated for a supply 
of milk, butter and other articles for the use of his house¬ 
hold in addition to the rent, but this practice has gradually 
fallen into disuse. Holdings at the will of the landlord by 
verbal consent from year to year are unknown. A tenant 
may be evicted with the aid of a Court of Justice for non¬ 
payment of rent or for breach of the conditions of his 
lease ; but cases of eviction are very rare. New buildings 
and other improvements are made by the landlord. The 
tenant keeps them in repair during his occupation. The 
relations between landlord and tenants are friendly and 
have never called for legislative interference. There is no 
emigration from the territories of any of the ITanse Towns 
The subdivision of prope^ies is avoided by a custom 
under which, in the absence of a will, the eldest son takes 
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the farm at a valuation, and pays his brothers and sisters 
the money value of their shares respectively, commonly 
borrowing money on mortgage to enable him to do so. 
Some of the farms are indivisible holdings ; and if this 
course were not adopted, a sale would be the necessary 
alternative. In the Hamburg territory every landed estate 
must have a page assigned to it in the State Register 
of Mortgages. The name of the proprietor is here inscrib¬ 
ed, and all sales and mortgages are entered. Only those 
persons, whose names appear in this Register, can have any 
title to the property. 9 A similar Register is maintained in 
the Duchies of Schleswig and Holstein. 


9 A Register of Estates is maintained in all Bengal Districts (see Act VII 
(B.C.) of 1S76), and those persons only are recognized as in possession and 
entitled to the rents, whose names appear in this Register. This is wholly 
unconnected with a costly system of registration, which is not productive of 
advantages commensurate with its cost. 
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CHAPTER VII. 

The Tenure of Land , and the Relation of Landlord and 
Tenant in Denmark , Sweden , Geneva , awrf Austria. 

§ 46. There are some curious points of analogy between 
the old land systems of England and Denmark. As the 
English Manor consisted of (1) the demesne, and (2) the 
tenemental lands, 1 so the Danish * Soedegaard,’ or family 
seat, comprised (1) the ‘ Hovedgaard/ or demesne round the 
mansion ; and (2) the ‘ Bondcrgaard/ or lands occupied 
by peasant farmers. Between these two classes of land 
and the rights and obligations appertaining to them res¬ 
pectively, Danish law has drawn and maintained a clear 
,. . . Distinctum 

line ol distinction. The Soedegaard itself may belong to between Ho - 

the Stamhuse or to the Fiefs. The Stamhuse are a kind 
of entailed estates, apparently created by something like g aar d . 
the fideicommissum 2 of the Roman Law. They were 
enjoyed according to the will of the founder, and the 
lands were usually inalienable, the usufruct following the 
rule of primogeniture. The consitution of 1S49 forbad 
the creation of fresh entails, and promised the conversion of 
estates of this class into free property. But this promise 
has not as yet been fulfilled. The Fiefs or estates of the 
Counts and Barons, enjoy certain privileges and descend by 
primogeniture, escheating to the Crown on failure of the 
male line. They are thirty-two in number, and their crea¬ 
tion dates from the establishment of the Absolute Monarchy 


1 Sec an/iy p, 22 , note. 

i See Saqdars’ Justinian,])}). 337—347- A Fidfitommissum differs from n 
Trust in this 1 hat it is meant to c.-.rry out only .he wishes of a deceased person, 
while a Tru t operates to carry out the wishes of \ person, li ing or deceased, 
and has also in some other respects a wider application. 
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in 1660. Turning now to the component parts of the 
Soedegaard, the power of the lord over the Hovedgaard, or 
demesne lands, is much more absolute than over the Bonder- 
Rights of the gaard. He may sell these lands at his pleasure, unless they 
fecfcfihe' belong to an entailed estate. They may also be leased, but 
Hovedgaard. are never split up into separate farms for this purpose. The 
relation of landlord and tenant so created depends wholly 
upon the terms of the agreement, and neither party has 
any rights or liabilities save those derived from express 
contract. If the tenant die before the expiry of the lease, 
his heirs inherit, unless the landlord notifies that he resumes 
the farm. If the landlord die, the lease is determined by 
his death; but this is not usually insisted upon. These lands 
formerly enjoyed certain fiscal immunities, and are still, as 
a rule, free from tithe. The fiscal privileges, together with 
the corvii y were abolished in 1850. The conversion of 
Bondergaard into Hovedgaard land was forbidden by the 
Code of Christian V. in 1683. 

§ 47. The Bondergaard is the land occupied by the 
better class of peasants. The laws of Denmark appear to 
assume that the peasantiy as a body have a right to con¬ 
tinue on the soil, as long as they comply with certain con¬ 
ditions of tenure, fixed not by the landlords but by the 
State. The Bondergaard is divided into farms of not less 
than 10 or more than 120 acres in size. Each farm is let 
Bonder gaard to a separate tenant on a lease for his own life and that of 
y Peasaiu*' his widow. When a farm becomes vacant, the lord must, 
as a rule, assign it within a year and fourteen days 
to a bdnde upon a new lease similarly for two lives. 
According to custom the children or other relations of 
the last occupier are entitled to this new lease. There are, 
however, exceptions to the rule that the farm must be 
assigned to a new bdnde tenant. First .—If no tenant offers 
a.ftiir rent and the landlord can establish this fact, he may 
under severe restrictions parcel out the vacant farm 
amongst the adjacent farms Second .—He may turn it 

into lots for labourers. Third .—He may convert it into 
plantation, provided that he build two houses and assign a 
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small piece of ground to each. Fourth. —He may include 
it in the Hovedgaard, but only on condition of converting 
an equal portion of Hovedgaard into Bdndergaard. Fifth — 
He may lease it for fifty years certain. Sixth. — He may 
grant it in Arvefceste , a species of hereditary tenure which 
is of two kinds— (a) where the lease is to the tenant and 
his heirs for ever at a fixed rent, the tenure to escheat to 
the landlord upon failure of the tenant’s heirs — the tenant’s 
interest here appears- to be unassignable: ( 6 ) where the 
lease is a perpetual one at a fixed rent payable in grain ; 
the lessee may mortgage and assign, but the landlord is 
entitled to a fee upon every transfer. Seventh. —He may 
sell the farm ; and Danish legislation has always encouraged 
the sale of farms and the conversion of tenants into peasant 
proprietors. 3 In 1854 an Act was passed, which authorizes 
the sale of Bondergaard farms in Stamhuse estates, the 
sale-proceeds being converted into trust-money, subject to 
the same trusts as the real estate. In order to encourage 
the landlords to effect these sales it was provided that 
any landlord, who sold nine farms, might convert one 
into Hovedgaard. Acts were also passed for selling to 
the tenants the lands of the Crown Domains and of the 
colleges and other corporations Under the operation of 
these laws, a large portion of the Danish territory has been 
converted into small freehold properties of sixty or seventy 
acres each, or more where the land is poor, held by sub¬ 
stantial and prosperous yeomen. The new freeholder has 
not begun to sublet his land. If he do so within twenty 
years from the date of his purchase, he must let upon the 
conditions of Bondergaard tenancy, which are hereinafter 
described. 


3 This was done so far hack as 1769 by a law, the preamble of which recites 
that the. feeling that a man is bestowing his lalxjur on his own land is the best 
spur to agricultural industry and progress. It may be observed that the sale of 
land to the tenants and also the Arvcfrrste were first tried upon the Crown 
Domains. In Bengal many estates become the property of Government from 
time to time in various ways; and with these, or some of them, a similar 
experiment might perhaps be well tried. 
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§ 48. We will now suppose that the farm is about to be 
assigned to a new tenant. soon as he and the landlord 
have come to a preliminary understanding, two impartial 
persons are called in, one by each party. These persons 
attest in writing the state of the farm, the buildings and the 
soil : they likewise examine and appraise in an inventory 
the beasts, implements and seed which the law requires the 
landlord to supply ; and until they have been supplied, 
the new tenant is not bound to pay rent. Their report and 
inventory are appended to the written lease. The rent con¬ 
sists of a sum down ( indfvstning ) and a yearly payment 
(gilde) in money or in kind, or both. If in kind, it may be 
Conditions of commu ted at rates officially calculated from the average 
Tenancy in market prices of gram, and published every year. The 
Denmark. indfoes tiling a considerable sum, as much as from one-third 

to one-sixth of the value of the farm. The amount of both 
the indfoestning and the gilde is settled by mutual agreement 
between the parties. The lease may be forfeited, if the tenant 
does not pay his rent— does not reimburse the landlord for 
the land tax 4 — does not keep the farm in as good a con¬ 
dition as that set out in the inventory—is unable by reason 
of advanced age or other cause to carry on the farming 
operations—sublets any part of the land—sells hay or 
other fodder so as to impoverish the land from want of 
manure—abuses the turf or timber —stirs up the other far¬ 
mers against the landlord, or assaults him in act or word. 
The Jandlord may determine the lease if, having no house 
of his own, he wishes to live in the tenant’, homestead. 
When the landlord makes a complaint to the judicial author¬ 
ity for the purpose of evicting the tenant, an attorney is 


4 All the land Is rah-d for fiscal purposes in the Danish cadastre {nta/rirttl) 
according to its productive capability. The best arable is that which produces 
one tbnde (3*87 bushels) of harTconi (rye and barley) upon 7,200 square ells. 
This is marked 24, the worst being marked 0 . A large number of fractional 
ratios come in between those extremes, so as to allow every field to Ik fairly 
ta.u'd. I'm t <ample, land which would produce oniy two-thirds of a tondc on 
7,200square ells, or one tbndc on 7,200 + 2,400 = 9,600 square ells, is marked 16. 
H . y is the imav arc for pasture land : the number of beasts that can be grazed, 
f"‘‘ cmnmnn ; and the number of swine, for for si. 
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appointed to defend the latter gratis. For minor breaches 
of his contract, the tenant may be fined. If damage to the 
building, land or stock be alleged, the Magistrate sends 
two persons to make a survey, and if they report against 
the tenant, he is directed to make good the damage within 
a fixed time. If he do not obey, the case comes before the 
Court in due course. On special grounds the landlord may 
demand immediate eviction, and the case is then heard at 
once. Rent is payable on the 1st May and 1st October, and 
the non-making prompt payment is a primA facie ground of 
eviction. The Magistrate may, however, on reasonable 
grounds, allow time for payment, not exceeding four 
months. If both the tenant and his wife die within thirty 
years after taking possession of the farm, their heirs are 
entitled to receive as many thirtieths of the indfccstning as 
there are years wanting to complete the period of thirty 
years, unless the lease is continued to one of the heirs. The 


tenant must make good all damage done to the farm by fire, 
weather, or other similar cause. But if the house or build¬ 
ing be destroyed, the landlord must supply timber, and the 
parish is required to afford general help to build again. If, 
on the expiration of a lease, the landlord thinks that im¬ 
provements are required, he must make them at his own 
expense. If thv. tenant wishes to make any large improve¬ 
ments during his tenancy, he must give notice to the land¬ 
lord in order that a survey may be made for the purpose 
of providing materials, upon which subsequent claims to 
compensation may be fairly determined. The outgoing 
tenant or his heirs may claim compensation for all unex¬ 
hausted improvements made by him, and which have added 
to the marketable value of the farm. Great improvements 
are supposed to be exhausted in 30, and small improve¬ 
ments in 10, years ; and after these periods respectively 
no claim for compensation will lie. The Danish rondo is a 
respectable, upright and intelligent person ; having some 
education—attendance at the parochial school being com¬ 
pulsory from the age of seven to fifteen years ; thrifty and 
prudent, unwilling to marry until he has the means of sup- 
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porting a wife and family ; something of a politician ; and 
possessing considerable independence of character. 

§ 49. There is in Denmark another class inferior to 
the bonde, and designated Hausmand or Housemen. The 
term ‘ Haws’ signifies not only a house, but also a holding 
too small to be ranked as Bondergaard. There are about 
137,000 of these housemen, one-half of whom hold on an 
average four or five acres of land ; one-fourth, less than an 
acre ; and the remaining one-fourth, merely a house with¬ 
out land. Two-thirds of the housemen are freeholders and 
better off than the remaining one-third who are lease¬ 
holders. The houseman cannot subsist on the profits of 
his holding, and generally has, some industrial pursuit 
besides, being a fisherman, or carpenter, or cooper, or black¬ 
smith, or even working as a day labourer. The owner of a 

The Danish j iaus ma y j e t as he pleases : but a written lease is obli- 

linnsmana , - 1 , r 

or Housemen, gatory ; and in the absence of such a lease, alter six 

months’ undisturbed possession, a lease for two lives will be 

presumed, of the same nature as a Bondergaard lease. 

Services of work may not be stipulated for in such a lease ; 

but they may be the subject of an agreement unconnected 

with the rent and having operation for not more than a 

year. If a Hausmand, who has a lease, commit a breach 

thereof, or do not pay his rent, he may be served with a 

six months’ notice to quit on the 1st May ; and, if he 

refuse to leave, may be evicted by the police ; but he can 

sue his landlord for damages, and can claim a trial. A 

Hausmand, who has no lease, is entitled to six months’ 

notice to quit before the 1st May, but cannot demand 

a trial. Emigration is not uncommon amongst the 

housemen. 

§ 50. A very ancient and exact system of Registra¬ 
tion exists in Denmark. It can be traced back to a 
law of 1550; and the titles and encumbrances of every 
Danish Sys- £ e | ( j j n t j ie CO untry can be immediately ascertained by 
giutration. intending purchasers and mortgagees. In every district 
there is maintained a threefold Register in which are 
entered all estates, large and small. The first division 
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gives the area, locality and other items of description. 

The second division shows the changes of ownership. 

The third division contains a specification of mortgages and 
other circumstances, which affect the proprietary interest, 
and refers to every instance in which the property has 
been the subject of a 4 Thing-lcesning ’ or Court-reading. 6 
There can be no complete title without a written instru¬ 
ment. Every such instrument must contain an exact des¬ 
cription of the property with which it is concerned ; its 
place in the cadastre ; its rate in hard corn, according to 
which the land tax is calculated ; the price actually paid, 
or where no price has been paid, the estimated value. 

The person who takes under it delivers it to the Sub- 
Prefect of the district, who being satisfied that the taxes 
are not in arrear, and having been paid the Court-fees, 
reads it in open Court at the next weekly session ; makes an 
entry in the Court’s journal that it was so read ; and certi¬ 
fies this upon the instrument, which is then copied into the 
Protocol of deeds and mortgages, and noted in the Register 
of real property. The Clerk of the Court delivers to those 
who require them attestations of the matters entered in 
the Registers. The whole process of registry and con¬ 
veyance costs from one to three per cent, on the purchase- 
money. Danish law, alive to the mischief of too great 
subdivision of the land, forbids any estate, large or small, Provisions' ^ 
to be parcelled without the permission of the Minister of 
the Interior. When a Bmdcrgaard farm is broken up, there 
must be reserved one lot of at least 25 acres of first class 
land. Farms of less than 25 acres may not be subdivided, 
unless under very special circumstances : and, when sub¬ 
division is allowed, one lot of 10 or 12 acres must be re¬ 
served. Building lots of two acres may be de tached from 
an estate. Every application for leave to subdivide must 
be accompanied by an accurate map. These rules do not 
apply to the holdings of the llausmand. The property of 


h A deed is binding on the contracting parties without being read in Court ; 
but the reading in Court i-, necessary in order to conclude third parties, and a 
deed which has been read prevails against a deed which has not been read. 
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an intestate is divided equally between his children. An 
owner may dispose of one-third of his property by will. 
Tin If s of In - In the case of an unentailed Soedegaard* the sons may 
liciiiunce take the whole estate, giving their sisters .money compensa¬ 
tion calculated upon the value of their shares. The owner 
of a freehold Bondergaard may leave the whole to one heir 
of either sex ; and, if he wish, he may fix the amount of 
compensation to be paid by this heir to the others who 
have been deprived. If he have no heirs of his body, he 
may bequeath the property to any one whom he chooses. 
Where property, to which several heirs are entitled, is not 
allowed to be subdivided, it must be sold and the sale- 
proceeds divided, unless the sharers agree that one shall 
take the whole, paying the others the money value of their 
shares. In the Island of Bornholm, there is a custom that 
the youngest son shall take the property and compensate 
the other children. 

§ Si- In Sweden the population finds employment 
not only in agriculture, but also in manufactures, min¬ 
ing and fishing. The greater part of the land is the 
property of peasants who cultivate it themselves, and 
consequently it is for the most part divided into small 
properties. Large properties are few in number, and 
if P .'t' U ~ti ^ * s 011 ^ iese on 'y tenanc ^ es exist. The whole 

t am t belongs country contains 66,438 ‘ mantal’ or assessed unities—the 
Uynhiruihtg man tal being an ancient division of land based on its 
'o-Lu'tt. ‘ U ~ assessed value. There are about 290,000 landowners, so 
that each landowner holds on an average less than a 
quarter of a mantal The average quantity of land in 
a mantal is nearly fifteen hundred acres, and the average 
population 55 persons. It would appear from these aver¬ 
ages that population has not yet begun to press upon 
the land in Sweden. Landed property is inherited in 
the same manner as personal property, being divided 
between the heirs without regard to sex, save that 
In ft it iiuncc, brothers have first choice of shares, and are entitled to buy 
in their sisters’ shares, when the land cannot be conveniently 
divided. Sale, gift or exchange of Land is effected by 
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a written instrument, which must be produced, pro- ^ 
claimed and entered in a special record before the Town j aUL ^ 
or County Court of the district, within which the property 
is situated. Conveyances are also published by notifications 
posted on the doors of the Town or County Court, or by 
being read from the pulpit of the Parish Church, after 
which they are again proclaimed at the next ordinary meet¬ 
ing for the year of the Town or County Court, Tdie fact 
of these proclamations having been made is noted on the 
instrument. If no counter-claim is made, or if a counter¬ 
claim being made is disallowed, the Court confirms the con¬ 
veyance of the property. All the proceedings are entered 
in a record, the original of which is kept in the archives of 
the Town or County Court, a copy being sent to the Court 
of Appeal. Land in Sweden.is heavily mortgaged. A deed Mortgages. 
of mortgage must be produced, proclaimed, and specially 
recorded before the Town or County Court. A mortgage, 
if not redeemed within ten years from date of registration, 
becomes null and void, unless in the interval it has again 
been declared valid by the Court. Of several mortgages, 
the first has the preference ; and being renewed, it retains 
its precedence. Public opinion is in favour of the existing 
system of land tenure ; but some persons think that the easy 
and inexpensive manner in which land can be conveyed, 
injuriously facilitates the subdivision of property. The 
peasant proprietors are as a class above poverty ; a large Condition oj 
proportion of them is in comfortable circumstances ; and the Peasant 
some are rich, possessing property worth £1,000 to >£10,000. t0f}t 
With rare exceptions they live on their land. Agriculture 
is in a very backward state, but indications of improvement 
are not wanting. Hired iabour is not employed to any 
great extent, most peasant proprietors being able to work 
their farms with the aid of their families. There is a con¬ 
siderable amount of emigration amongst the agricultural 
classes, chiefly to America—induced partly by the hope 
increased earnings, parti)' by the desire of greater civil and 
religious liberty. 

$ 52. As the owners of even large estates usually cul- 
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tivate their own lands, tenancies are not numerous. Where 
they exist, they usually consist of entire estates,or of portions 
of entire estates, which have usually been separate pro¬ 
perties. They may be created either by parol or in 
writing. Where there is a writing, it must, in order to be 
binding on third parties, be produced and proclaimed 
before, and confirmed by, the Town or County Court; and 
this confirmation must be repeated every ten years. Tenan¬ 
cies are usually by lease for a certain term of years not 
exceeding fifty, or during the lives of the tenant and his 
wife. Where no specific term is agreed upon, the letting is 
presumed to be for one year. There is no law or custom 
by which a tenant has a right to sell his interest in his 
farm, or to remain in occupation without a special agree¬ 
ment. Tenants of small farms are, however, generally 
allowed to continue in possession as long as they live, and 
are usually succeeded by their sons or sons-in-law. Rent 
is determined by agreement and is paid in money, in kind 
and in labour. If payable in money or in kind, it is usually 
payable once a year. Payment of rent by a share in the 
produce is rare. No reduction in case of misfortune is 
provided for ; but landlords generally grant a respite as to 
the payment of a portion. The landlord may on the exe¬ 
cution of every new agreement demand as high a rent as 
he can get. Arrears of rent are summarily recoverable, 
where the matter is clear ; but if it is complicated or open 
to doubt, there, must be a trial before the proper Court. 
The proprietors of certain privileged land are empowered 
to distrain the personal property of their tenants through 
two impartial officer •, but must within a fortnight apply to 
the proper authorities to have the distrained property sold. 

If they do not so apply, the distraint becomes null and void. 
Agreements for letting usually contain a stipulation that 
the tenant shall be liable to eviction for non-payment of 
rent, or any other breach of covenant. Eviction may be 
had summarily by order of the Governor ; but if' the matter 
be open to doubt, it is referred to the proper Court for 
formal trial. The tenant is bound to maintain all buildings 
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in the condition in which he has received them ’, and also 
within certain limits prescribed by law, to erect such new 
buildings as may be needful. Improvements are generally improve - 
effected by the tenant without assistance from the landlord , 
and the tenant has no definite legal right to compensation. 

It is however usual to allow the tenant on quitting to remove 
buildings erected by him with his own materials oeyond 
what he was bound to erect, unless the landlord pay him 
the value of them ; and where such buildings have been 
erected with materials taken from the estate, eithei the 
tenant removes them, paying for the mateiials, or the land¬ 
lord keeps them, compensating the tenant for his labour. 

Between large proprietors and small tenants patriarchal rela¬ 
tions have hitherto prevailed. The general state of feeling 
between landlord and tenant has been fiiendly , but of 
late, signs of discontent have been manifested by some of 
the smaller tenantry, which will, it is supposed, create a 
necessity for amending the existing law. Sub-tenancies are Suh-trvmn'ies 
prohibited, but this prohibition does not apply to previously P^oMnO-d. _ 
existing subfarms subordinate to the principal property 
leased. The tenant may not, however, raise the rent of 
these subfarms unless they become vacant, when he may 
make a new agreement on such terms as he is able to 
obtain. 


§ 53. The land of the Canton of Geneva in Switzerland 
is occupied partly by small proprietors, partly by tenants 
under proprietors ; but in what proportion these modes of 
occupancy respectively exist, there arc no statistics to show. 
There are no subtenants and therefore no middlemen. 


The quantity of land held by a single peasant proprietor 
varies from six to twelve acres. The average quantity ot Orcupmlon 
land for each member of the agricultural population is 2% , ;/ 

acres. On the death of a proprietor, the land is equally deuce,t. 
divided between his children. The legal method of sale, 
transfer, exchange or division is by an authentic act regis¬ 
tered at the mortgage office, and inscribed on the Cadasti e 01 ^ ^ ^ ^ ^ 

Land Register, in which every parcel of land is mapped out '^‘triumce! 
and numbered. There is a duty of five per cent, on sales ; 
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and of two to twelve per cent, according to the degree of 
relationship, upon transfer by inheritance. The land of 
the Canton is mortgaged to about one-fourth of its value. 
Proprietors live in villages, generally, in detached houses ; 
and their circumstances are reasonably comfortable. There 
is hardly any emigration. Tenancies are usually created 
by written lease, and for a term of not less than nine years. 
The quantity of land held by tenants varies from ten to 
twenty acres near the town, and from thirty to fifty 
acres at a distance in the country. Rent is settled by 
mutual agreement. Money rent is payable yearly six 
months in advance. In some instances, for example in 
the case of vineyards, rent is paid in produce. The land¬ 
lord has a lien for the rent oh the live and dead stock of 
his tenant. He can evict the tenant for non-payment of 
rent, or for breach of any of the conditions of the lease ; 
but for this purpose he must resort to the Court, which may 
grant the tenant time for payment upon reasonable cause 
shown. A tenant has no right to sell his interest, or to 
remain in possession after the expiiy of his lease. Im¬ 
provement-, especially buildings, arc usually made by the 
landlord. If the tenant makes them, he must have an 
agreement with his landlord, or lie may be prevented from 
removing them, and will have no right to compensation. 
Tenants are said to be generally superior to small pro¬ 
prietors in their mode of cultivation and general circum¬ 
stances. The agricultural community are generally satis¬ 
fied with their condition, and there is no necessity for 
legislative interference. 

§ 54. The tenure of land in the Austrian Empire is now 
regulated by the Land Laws of 1848-9, by which the Feudal 
System wascompletely abolished. Before 1848 the Austrian 
peasants were serfs, legally subject to forced labour, by 
which the estates of the great proprietors were cultivated. 
In return for this labour a certain portion of land was allot¬ 
ted to each serf, who cult: s ated it exclusively ofl his own 
behalf and for his own profit. Subject to certain duties 
payable to his lord, the serf could sell, mortgage, transfer 
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or bequeath his land ; and he had therefore a proprietary- 
interest in it, though subject to conditions of forced labour 
and feudal impost. By the Land Laws of 1848 these con¬ 
ditions were abolished ; and the peasant serf became a 
peasant proprietor, holding his land in free and uncondi¬ 
tional ownership. This change was effected by the State 
compensating the great proprietors for the pecuniary value Peasant 
of the feudal rights of which they were deprived. verted'info 
These rights were valued by a Commission, upon which Peasant Pro * 
all the great proprietors were represented. From the P nctors - 
total amount of the value thus estimated the Govern¬ 
ment cancelled one-third. The payment of the remaining 
two-thirds was provided for by the issue of five per cent. . 
bonds, the whole amount of which was redeemable in forty 
years by annual drawings at par. The annual sum required 
to pay the interest on the debt and provide for its redemp¬ 
tion by means of a sinking fund was raised—one-half by a 
tax levied exclusively upon the new peasant proprietors, Creat Pro - 
which represented the price paid by them for the immense priors how 
advantages which they had received —and the other i ia if com J ,ensafe ^ m 
by a sur-tax on the local taxation of each province which 
is annually voted as part of the local budget by each of the 
Provincial Diets. As this sur-tax falls upon the great pro¬ 
prietors, they have really received only one -third of the 
estimated value of the feudal rights abolished, being the 
amount levied by the tax on the new peasant proprietors. 

Tt is said, however, that few of them are dissatisfied with 
the change. Being compelled to substitute machinery 
for the forced labour of the peasants, they have by scientific 
farming doubled and trebled the income of their pro¬ 
perties, while, in consequence of this and of the improved 
condition of the peasantry, the average market price of 
land has risen a hundred per cfcnrt. or even more. 

§55. In the Alpine districts of Austria, the Tyrol, for 
instance, Salzburg, Carinthia, a great part of Styria, and Distribution 
the mountainous parts of Upper and Lower Austria, the 
v, average size of peasant properties is from 30 to 40 acres, in Aust •/<<. 
In parts of the country, where the woods do not belong to 
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the State, many peasant proprietors own as much as 1,500 
to 2,000 acres, of which 1,000 acres at least are wood-land. 
In Bohemia, Moravia, Silesia, and Lower Austria 
exclusive of the mountainous districts, agriculture is most 
scientific and most productive, and the greater part of the 
land is in the hands of the great proprietors, who from time 
immemorial have possessed estates of large extent ; while 
the lesser part is held by peasant proprietors in estates of 
from fifteen to fifty acres. A large number of the 
Bohemian peasantry occupy only a small patch of garden 
ground, the produce of which is insufficient to support 
them, and they complete the means of subsistence by 
working as agricultural labourers. In Upper Austria 
exclusive of the mountainous districts, and in the lowland 
districts of Styria, small proprietors predominate, holding 
usually 40 to 60, and occasionally as much as 200 to 300 
acres. The lowland portion of Carniola is occupied by 
small proprietors, amongst whom the subdivision of pro¬ 
perty is very great. This is said to be owing to the 
conquest of Napoleon I., and the introduction of the 
French Code, which abolished all previously existing 
limitations of the right of division and descent. In Galicia 
three-fifths of the whole productive soil is cultivated by 
large proprietors, whose estates vary in extent from 1,000 
to 20,000 acres. In this province twenty acres are consi¬ 
dered sufficient to maintain a peasant family. Some pea¬ 
sants, however, hold only one or two acres, and make up 
the means of living by day labour. The local tribunals 
greatly assist the division of land in Galicia. Large estates, 
consisting chiefly of wood-land, prevail in Bucovina. Those 
laws, which formerly prohibited or limited the division 
of small peasant properties, have now been generally 
abolished by recent legislation throughout the Austrian 
Empire. The provisions of the Austrian Civil Code as to 
succession and inheritance make no distinction between 
movable and immovable property. In the absence of a will, 
all the children, male and female, share alike. An excep¬ 
tion exists in the case of family entails, ‘majorats/ which 
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cannot be constituted without legislative sanction, and the 
succession to which is regulated in each case by the provi¬ 
sions of the instrument by which they were created. All 
immovable property in Austria is inscribed in the Registers 
of the Public Registration Office ; and the title to such pro¬ 
perty depends upon the entries in these Registers, which 
are made only after a sufficient judicial inquiry. Certain 
duties varying from one to 3 A P er cent, on the value of the 
property are payable upon transfers; and a duty of one 
per cent, is payable upon mortgages. Properties are not in 
general heavily mortgaged ; the cases in which land is 
mortgaged for more than half its value are exceptional. 

The small proprietors generally live on their holdings ; and 
are able to maintain themselves in considerable comfort. 

But their system of agriculture is very rude and primitive ; Condition of 

and it is said to be a notorious fact that in this most agricul- ih * smn J[ 

. 0 Proprietors, 

tural country agriculture flourishes only in those provinces 
where great estates and great landowners prevail. There 
is very little emigration of agricultural labourers, except j Emigration, 
from parts of Bohemia, which suffer from over-population. 

§ 56. The tenant-farming system of Great Britain and Tenant- 

Ireland is practically unknown in the Austrian Empire. f arm ™g 
_ . . . , practically 

In Bucovina the scarcity of labour is so great, that con; racts non-existent 

are constantly made between the great and small proprie- in Austria. 
tors, whereby the former provides the land and seed, the lat¬ 
ter the labour, and the produce is divided between them. sv ^t e ' m ,- M 
The Provinces of Gorz, Gradiska, Istria, Dalmatia and part Bucovina. 
of Carniola are traversed by the Karst mountains and have 
a rocky barren soil, in which only dells and slopes here 
and there are covered with black earth. These patches of 
tillage and grass are small. Their cultivation is difficult 
in consequence of both physical conditions a*id a great 
deficiency of labour. The proprietors, therefore, instead ^ 
of themselves cultivating them, generally let them to the A, tnil 
colons, who farm just what they can cultivate with .! ■ help afthc menu - 
of their families. These are the only tenancies usual in the 
L Austrian dominions As to the rights of landlord and 
tenant, the lessor is bound to deliver the property in a- 
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serviceable state. The lessee is bound to keep the farm- 
buildings in repair, as far as he can do with the materials 
on the estate. For other repairs the lessor is liable. In the 
case of a lease without a term, six months’ notice must be 
given in order to determine the tenancy. A lessee, whose 
lease has not been registered, cannot claim to hold against 
the assignee of his lessor, but may recover compensation 
from the lessor for the loss of his lease. Tenancies are 
usually created, and regulated by written agreement. A 
tenant may assign without the consent of his landlord, 
unless restrained from doing so by a stipulation in his lease. 

I le may also sublet, when this can be done without dis¬ 
advantage to the proprietor, and is not forbidden by the con¬ 
tract. Rent is usually paid by a share of the produce, the 
landlord’s share varying from two-thirds in the most fertile, 
to one-fifth in the least fertile, lands. The lessor cannot 
raise the rent during the pendency of the lease; but there 
is nothing to prevent him from exacting a higher rent, if 
Ik can gel it, from the old or a new tenant, when a fresh 
agreement is executed. Under the law of 1868 the land¬ 
lord may, for the recovery of claims for rent, seize the 
effects of the tenant to the value of a whole year’s rent. 
When rent is payable in money, it is commonly paid in 
advance, and the punctual payment of it is secured by 
caution money to the amount of 10 to 50 per cent, of the 
rental, deposited in cash or Government paper. A remission 
of rent may be claimed, when the produce of a farm let. for 
one year has beer, reduced to half by extraordinary circum¬ 
stances. If the tenant seek remission of the whole rent, he 
must without loss of time give notice to the* lc* -or of the 
misfortune on which his claim is based, and must cause 
the facts, unless they arc notorious, to be investigated 
judicially, or by, at least, two experts. The tenant is bound 
to deliver up the farm upon the expiry of his lease in 
the usual agricultural state of cultivation, regard being 1 ad 
to the season ; and the lessor, if he claims compensation 
for deter'oration, must bring his claim within a year. 
A tenant may be evicted for (1) non-payment of rent, 


Eviction. 


mt$l£y 























































































































and Tenant in Various Countries — (Austria). 


ii 7 


or (2) injurious use of the property • but only after ap¬ 
plication to the proper tribunal and a judicial decision 
and order. Evictions are said to be infrequent. The ques¬ 
tion of improvements is generally regulated by the terms of j mp ^ ove 
the contract. The law recognizes the right of the tenant went*. 
to be compensated for improvements in certain cases : any 
such claim must be made within six months after the 
surrender of the farm to the landlord. In Dalmatia dis¬ 
putes about contested rights of pasturage and estovers are 
frequent; but in no part of the Austrian dominions has 
legislation as yet been considered necessary for the pro¬ 
tection of tenants. Tenures created on the principle of 
‘ em phyteusis ’ are known in some provinces : and they Emphyteusis 
differ in no material respect from similar tenures in other 
countries, which formerly constituted a portion of the 
Roman Empire. 6 


0 See ante, p. 6. 
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CHAPTER VIII. 

The Tenure of Land\ and the Relation of Landlord and 
Tenant in Italy (Lombardy, Southern Italy , the Roman 
States , Tuscany , &c.), Sicily , Greece , and the Islands of 
Corfu and Cephalonia . 

§ 57 * The system of land tenure in Lombardy varies 
with the nature and fertility of the soil and the capabilities 
for irrigation. Upper Lombardy, consisting of the moun¬ 
tains of the Provinces of Bergamo, Brescia, Como and 
Sondrio is chiefly occupied by small proprietors holding 
less than 15 hectares' of land each, and who together com¬ 
pose about one-third of the entire population. Central 
Lombardy, consisting of portions of the Provinces of Milan, 
Bcigamo, Como and Brescia, is occupied by small proprie- 
OccKpadou. tors > and medium proprietors, which latter hold from 15 to 
^ h r 'n I0 ° hectares each * Here the proportion of proprietors to 

^ the whole population is about 1 to 13. Properties above 

100 hectares are to be found in the irrigated plain of Lower 
Lombardy, which contains the Provinces of Milan, Pavia, 
Cremona and Mantua. Small proprietors are also to be 
found here in the less or non-irrigated lands. Whenever 
irrigation is necessary, cultivation requires capital, and 
small proprietors could hardly exist, unless they formed 
associations, which they have not yet attempted in those 
provinces. The proportion of proprietors to the total 
population is as 1 to 20 ; and there is a tendency to increase 
the size of the estates. The small mountain freeholds are 
cultivated by the proprietors themselves, who, under a 
oysiern of petite culture, devote the most untiring industry 

T One hectare = 2*47 acres. 
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population is as i to 20 ; and there is a tendency to increase 
the size of the estates. T he small mountain freeholds are 
cultivated by the proprietors themselves, who, under a 
system of petit* culture, devote the most untiring industry 


' One hectare ss 2*47 acres. 
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to render tlic rocky slopes productive. They are assisted 
by their families, and do not usually employ hired labour. 

Some of these properties are very small, containing from 
one-third of a hectare to three hectares of land only. The 
condition of these cultivating petty proprietors used to be 
sufficiently prosperous ; but since the failure of the two Condition of 
chief products of the country, silk and wine, they have ^aUhalLsr 
round great difficulty in maintaining their position. Some Proprietors. 
of them have emigrated ; and in some parts of the country 
many of them, though still the nominal owners, have 
become the mere tenants of their creditors. It has hitherto 
been the general opinion that these peasant properties 
are the best mode of land occupation in the mountainous 
districts, because the industry and perseverance necessary 
to successful cultivation arc particularly developed by the 
sense of ownership ; ancl la petite culture , which is the 
special system of cultivating peasant proprietors, is the best 
a griculture for mountain slopes and culturable patches 
unevenly distributed amongst barren rocks and sterile 
n dgcs. There is another class of small proprietors, chiefly 
m the vicinity of the towns and villages, who belong to 
*he trading or middle class. These have their land culti- small Pro- 


Vate d either by hired labourers, or by persons who receive r f 

' •marc of the produce in return for the work of cultivation. or Middle 
Mnny of the small peasants, who occupy a position very Olass. 

Utle superior to that of day labourers, enter into these 
agricultural contracts, and obtain a better living than if 

Iliey worked for money wages merely. 

& 5<T Tenancies of several kinds and subject to various 
Conditions are found in Lombardy. In the fertile irrigated Various^ Ten- 
P , llns large farms of 100 to 300 hectares, let for money LonibardlJt 
Lnts, are most usual. The ordinary term of the lease is 
nine years on the smaller estates, and nine to twelve and 
occasionally fifteen to eighteen years on the larger proper- Tevancies fl/ - 
ties. The tenant enters on his farm on St. Martins day tar^farms 
^ith November), and quits on the same date upon the ^ 
expiry of his lease. He must, however, make over to his 
niccessor in the previous July some of the farm-buildings 


miSTfiy 



Landholding ; and the Relation of Landlord 



Payment of 
Pent how 
f'egu f uted. 


I-nr as to 
Improve - 

men Is. 


Jlfilutiumt 
ht tween 
Loud lord and 
Tenant. 


and a third part of the arable land. The tenant receives 
the farm from the engineer of the estate with a detailed 
inventory, in which are minutely described the extent, 
shape and particular cultivation of each field ; the planta¬ 
tions, canals, bridges, locks, roads, paths, farm-buildings 
and their accessories. The tenant binds himself in general 
terms to improve and not deteriorate the land, to maintain 
a fixed number of cattle, and to use up all the hay, as well 
as, with some exceptions, the straw, and Indian corn leaves 
and stubble. The landlord has by law a lien for his rent 
on the tenant’s farming implements and live stock ; and 
the tenant further gives security, or pays a year’s rent in 
advance, for which he receives interest at the rate of five 
per cent. The Government taxes are paid sometimes by 
the landlord, sometimes by the tenant; but even in the 
former case the tenant has to advance the money, when 
payment is required. The communal and provincial taxes 
are generally, if not always, payable by the tenant. In 
addition to the money rent, the tenant often agrees to 
certain obligations, such as the loan of his draught-horses, 
or the carriage of materials and the payment of extras 
C appendizi such as fowls, butter, eggs, flax and the like. 
The money rent is, as a rule, paid annually on St. Martin’s 
day , but sometimes the parties agree that it shall be paid 
half-yearly, or even in three instalments.. Improvements 
to the farm-buildings, as well as all repairs necessary to 
keep them in a habitable condition, are made at the 
expense of the landlord. If the tenant desires any special 
additions to be made for his own convenience, he must pay 
over and above his rent a fair interest on the amount laid 
out by the landlord in making them. Improvements 
made by the tenant without the landlord's consent arc at 
the tenant's ovn risk, and do not entitle him to com¬ 
pensation. Improvements of the land itself aie made at 
the tenant’s expense, wiio, according to the Italian Code, 
is bound to cultivate as a good father of a family,- The 
relations between landlord and tenant are on the whole 
sufficiently Triendly. Some think that leases 01: at to be 


miSTfiy 



Various Countries—{Lombardy), 


I 2 I 



given for a longer period than nine to twelve years, this 
being too short a term to enable the farmer to do justice 
to the land and to himself. It has been suggested that 
leases should be introduced with a clause to the follow ing 
effect, that, upon the expiry of the lease, if the tenant oftei 
to renew at an increased rent, the landlord may eithei 
accept or refuse his offer ; but, if he refuse, he must pay 
the tenant a sum of money equal to three times the amount 
of the increase of rent offered. Thus, if the tenant were 
paying eighty francs per hectare, and oifeis to lenew at 
&5 francs, the landlord, if he refuse to accept, must pay 
the tenant fifteen francs per hectare, or allow this amount 
to be deducted from the rent of the last year of the term. 8 
Difficulties occasionally arise in consequence of the non¬ 
payment of rent, but the landlords arc said to be patient 
and considerate ; and nothing has yet occurred to render 
necessary any legislative interference between landlord and 
tenant, or for the purpose of protecting the tenants against 
the landlords. 

§ 59. In the mountain and hill districts, and in the 
non-irrigated plains, some small holdings, chiefly detached 
fields or meadow land, are let for a money rent, but 
the general system of tenure is the metayer mczzadiia 
or ‘masscria’or ‘colonia’—which assumes different forms ^ Vrtai e ? 
in different localities. 1 his tenure is also found, though p rfm 

less sparingly, in the irrigated parts of the. country. The 
true * mezzadria' is to be met w ith only in the lro\ince ,, , 
of Bergamo. It is a contract between the owner of the Mezzadria. 
soil and the peasant, by which the former supplies a 
habitable house suitable for farm use, with a certain 
quantity of land not only under proper cultivation, but 
planted with mulberry trees and vines, the latter with 
their props. For house and meadow land a money rent is 
paid in some parts of the country; in the most fertile 
districts, this rent is paid for the house only, i lie peasant 


* Leases containing this clause arc not uncommon in the plain of La Bounce, 
in Central France. 
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coiitributes his labour, and also the working capital in seed, 
farm implements and cattle. West of the Adda, the land- 
tax and other taxes are generally paid in equal shares by 
the landlord and tenant; east of that river they are usually 
paid by the landlord. The produce of the soil is shared 
equally by the landlord and tenant. This is the general 
rule, but special stipulations often regulate the division of 
the grapes and the mulberry leaves, the latter being the 
most important product of the territory. In all cases the 
total yield of grapes is handed over to the landlord, as 
being more capable of disposing of the produce to advan¬ 
tage, and he credits the metayer with his share. The 
account between the parties is usually made up every year 
on St. Martins day (nth November). In addition to the 
money rent of the house, or house and meadow land, and 
the share of the produce, the metayer sometimes agrees to 
give extras—‘appendizi,’ ‘ onoranze,’ such as fowls, eggs, 
so many days’ labour, or carriage of materials ; and these 
aie sometimes commuted for a money payment. Associa¬ 
tions of four or five families under a patriarchal head were 
at one time an important feature of the Mezsadria System. 

1 hough still to be found in some districts, they are gradu¬ 
ally disappearing under modern influences. One great 
disadvantage of the Messadria System is the stationary 
character of the cultivation. The system itself depends 
on the good faith of the parties to the contract, and was 
better suited for patriarchal times than for the present 
generation. There is a tendency to substitute tenancies at 
money rents, where the method of cultivation admits of 
the change. This alteration of system is generally consi¬ 
dered detrimental to the interests of the peasant. Even 
where the substitution of money rents has not yet been 
introduced, modifications of the system have been made, 
which have a tendency in this direction. In the Upper 
Milanese and the Province of Como, the vines and cocoons 
are divided 1 a mezzeria,’ the money rent for the house 
and meadow land, and the afjendizi are the same, but the 
immediate products of the soil are the subject of a fixed 
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i*ent in kind, generally wheat , as the most marketable cereal 
and less liable than the others to be injured by atmospheric 
nifluences, because it is harvested before the season of 
hailstorms. In light soils part of the rent is occasionally 
allowed to be paid in rye. The quantity of grain to be 
paid as rent varies from 275 to 8*28 hectolitres 9 per hectare, 
according to the fertility of the soil. Where this contract 
ex ists, the peasants are divided into two classes—‘ massari/ 
w h°> like the regular metayer ; possess their own cattle and 
Ploughs ; and ‘ pigionanti,’ who are able to give only 
manual labour. The former cultivate 5 to 14 hectares, 
the latter one to four hectares, of land. A further modi- Tcrzeria in 
hcation of the Mezzadria System is found in the Province lliP Province 
°f Brescia under the name of 1 terzeria/ which varies in ^ 
different localities. In some places the produce of the 
ymes and mulberry trees, as well as the grain, are divided 
mto three parts ; and the landlord takes two-thirds of the 
Shapes and mulberry leaves, while the tenant takes two- 
thirds of the grain. In less fertile localities, the grapes and 
mulberry leaves arc divided equally, while the peasant 
keeps two-thirds of the grain. In the eastern part of the 
province the peasant becomes a mere 4 terzaniolo/ and 
receives only one-third of all products, or, at most, half 
°f the cocoons. The farms held on the metayer and corn- 
rent systems are let out by the year, six months’ notice 
being required on either side in order to terminate the 
tenancy ; but they arc, in general, allowed to run on with- 
°ut formal renewal for an indefinite period. Of late years, 

°\ving to the disease of the vine and the silkworm, nearly 
metayers are in arrears with their landlords. The con¬ 
dition of the ' famigli/ or farm servants, differs according °S 

as they are married or single. The Unmarried men receive 0 r Fun)!* * 
food and money wages of about 207 lire per annum. The 
married men are paid less wages, but obtain gratis a cottage 
an d garden plot, firewood, half the greens and flax culti¬ 
vated on a small plot of ground ; and have, moreover, the 


One hectolitre = 275 bushels. 
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( diritto di zappa/ or right of culture, which consists of 
the cultivation of a portion of land sown with Indian-corn 
or rice, the produce of which the cultivator shares in 
unequal portions with the farmer. The labourer provides 
the seed, and with the exception of ploughing, manuring 
and threshing, bears all the expenses of the cultivation. 
Of Indian-corn, his share is one-third, sometimes only 
one-fourth, of the gross produce ; of the rice, generally 
onc-lourth. But the shares differ with many variances 
according to the locality and the fertility of the soil. 

§ 60. The land of Southern Italy is occupied chiefly by 
tenants under proprietors; to a less extent by small pro¬ 
prietors ; and to a still less extent by subtenants under inter¬ 
mediate tenants or middlemen. The small proprietors held 
io to 60 acres in the provinces near Naples ; 8 to 10 acres 
in the Calabrias; and less along the Adriatic Coast. They 
usually live in villages adjacent to their farms. They arc 
said to be tolerably well housed, clothed and fed, except 
in the Calabrias, where their condition is not flourishing. 
There is little or no emigration, and there are no statistics 
as to the increase or decrease of population. The sale, 
transfer, exchange and division of property is effected 
Trav -fcr of by public notarial act, which must be registered, the tax 
Properly f or th c registration of sale and transfer being 3-30 per cent. 

on the value of the property dealt with. A proprietor, 
who has children, may dispose by will of half his property, 
if he have made no alienation during his lifetime. If he 
have alienated, he can dispose by will of so much only as 
with the portion alienated makes up a moiety. The re¬ 
maining half, or, where there is no will, the whole, is, on his 
death, divided equally between his children, without regard 
to sex. Farms let to tenants vary greatly in size—from 
2 to 200 or 300, or even 1,000 acre-. The letting is 
usually by written agreement, for a term of 4 to 6, and 
(iordand rarely 8, years. The lease must be registered under a 
lntt penally. If not registered, and legal action is subsequently 
taken thereupon, double tax and fines have to be paid. 
The rent is matter of contract, and is usually a fixed 
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amount in money paid yearly or half-yearly. It is rarely 
Payable in kind, and still more rarely the Mczzadria Sys¬ 
tem regulates what the landlord receives from the land. 

The tenant binds himself to cultivate carefully and pro¬ 
perly, to pay the rent at the stipulated periods, to give up 
the arable land in the condition in which he received it, to 
replace the trees which may die or be blown down, and to 
cut none without the landlord’s permission. The number 
of fruit trees and vines is generally inserted in the lease- 
Upon the expiry of the term the tenant pays for any that 
may be deficient; and the landlord pays for any in excess. 

In the case of large farms, the landlord sometimes stocks 
the farm, supplies farming implements, cattle, seed and 
manure to the incoming tenant, who enters into possession 
without investing a farthing of capital, but is bound to 
give security either by mortgage of property of his own or 
by the guarantee of some responsible person, that he will 
pay the rent and restore the farm and stock without depre¬ 
ciation. The landlord may evict for non-payment of jg victions 
rent, or for breach of the conditions of the lease ; but this 
can only be done through the Court, and evictions are not 
of frequent occurrence. There is no law or custom by 
which the tenant is considered to have a right to remain in 
occupation after the termination of his lease. Improve- j mprovem 
ments are made by the landlord, who gives over the build- Incuts. 
mgs in a habitable state and maintains them in repair 
during the tenancy. The tenant has not by law any 
absolute right of compensation for improvements not 
specified in the lease. Where such impft rent 
been made, the landlord may retain them, paying their 
value, which, in case of dispute, will be assessed by surveyors 
appointed by the Court ; or he may call upon the tenant 
to remove them, who must do so at his own expense. 

There has been no legislative interference between land¬ 
lords and tenants ; and no necessity for such interference 


has arisen. 

§61. The total population of the Roman States is 
683,464, constituting 143.525 families; and the total num- 
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her of landed properties is 103,089. It is said that ninety-four 
out of every hundred families are in the possession of some 
landed property. In the Agro Romano, or territory round 
about Rome, and extending down to the Mediterranean, 
large properties prevail, the small properties being limited 
to the vineyards and orchards in the immediate vicinity 
of the city. Large properties are general in Civita Vecchia. 
Also the Provinces of Frosinone and Velletri are occu¬ 
pied chiefly by small proprietors. The Roman Campagna 
is not inhabited on account of its unhealthiness. The 
proprietors of the land do not cultivate it on their own 
account ; they let it to tenants, and live in town on the 
rents, which they endeavour to raise as high as possible 
upon every renewal of a lease. The tenants descend into 
the Campagna in the autumn for the work of cultivation, 
which takes ten or twelve days ; Und they return in June 
for the harvest. They are said to be a wealthy class, 
who, besides this cultivation, which occupies but a small 
portion of their time, have large herds of cattle, yielding 
milk, butter and cheese, with which they supply the city 
to their own great profit In Velletri and Frosinone, the 
land is much divided. There are no manufactures, and the 
entire population obtain a living from the soil. In Frosi¬ 
none the peasantry live upon the lands which they culti¬ 
vate. In Velletri, on the other hand, they live in the towns 
at some distance from their holdings. The Mczsadna Sys¬ 
tem, with numerous variations, is to be found in many parts 
of the Roman States. In the Province of Viterbo the 
proprietor receives sometimes a third, and sometimes a 
fourth or a fifth part, advancing the seed, which is repaid 
by the tenant ; and there is also a special custom by which 
the landlord is paid his share not in kind, but in money. 
In other places the seed is contributed, and the produce 
divided, in equal shares. In other places the proprietor 
supplies the whole of the seed and receives a half or a third 
of the produce ; and again, in some localities he receives 
a third, a fourth, or even a tenth, the cultivator supplying 
the seed. I'he tenants of the vineyards round the City 
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obtain two-thirds of the produce, and deduct from the 
proprietor’s share certain expenses payable by him for 
keeping the property in proper condition. Many landed 
properties in the Roman States are subject to have por¬ 
tions of them used as public pasture by those who take Common of 
their cattle to graze thereupon. Inferior lands are generally Pohhc 
set apart for this purpose; and there is a law which enables 
proprietors to redeem their estates from this burden. 

§ 62. Three kinds of emphyteutic 1 property exist in 
the Roman States—(1) where the contract of emphyteusis 
is perpetual ; (2) where it is for a long but a definite period, 
often for ninety years ; (3) where it is to continue to the 
third generation. One form of the last mentioned grant 
was often made by religious corporations to those who had 
done them good service, the grant being to the third gene¬ 
ration without right of alienation from the direct heirs of ^ 
the grantee. Some emphyteutic properties are sublet upon ConLnn ts^- 
similar conditions. 2 Then, again, some estates are subject and La so. 
to a rent-charge or * censo.’ This was created by the 
owner selling a certain portion of the revenue or income 
of his property on condition that, on repayment of the 
price, the income so alienated should revert to him. It 
was, in truth, a mode of borrowing money without giving 
up the position of proprietor. The owner of property may 
dispose of it by will if he have no heirs. If he have heirs, 
he is bound to leave them a certain share, termed 4 lcgit- 
tima,’ which is a third part, if the children are four or Sucrmwn 
fewer; one-half, if more than four. In calculating the and Inherit- 
number of children, daughters count, although they are an ? tf * 
excluded from the itll : ir of sons and receive 

dowry only. If there is no will, the sons share equally, 
and no distinction is made between movable and immov¬ 
able property. The heirs must give notice of succession 
at the Registry Office; and pay a succession duty, which 
varies fiv>m two to eight per cent, according to the degree 


1 See p. 6. 

s The farfami in Bengal is sitnii.u. 
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of propinquity of the heirs. Sales, transfers and gifts, in 
order to be valid, require three formalities—the agreement, 
the registration, and the transfer at the Cadastre. The 
agreement may be made by a private writing, or by a 
public instrument. In the case of a private writing the 
parties merely sign their names at foot. The contract is 
validated by entering it at the Registry Office and paying a 
duty of two per cent. A public instrument requires the 
intervention of a Notary, and must be written on stamped 
paper. It must be registered within ten days after execu¬ 
tion. The transfer is then entered at the Office of the 
Cadastre, and in the Office of Mortgages. The latter entry 
has the effect of protecting the purchaser against claims by 
third parties. Certain properties are inalienable, namely, 
those belonging to religious corporations and pious institu¬ 
tions, and those subject to primogeniture and fidei com - 
miss a: and these classes include a very' large portion of the 
Roman territory. 

§ 63. A lease is generally made by a private writing, 
occasionally by a public instrument. Verbal agreements, 
though not forbidden by law, arc not usual. The only 
formality necessary to the private writing is the signature 
of the parties ; but if a dispute arise, the written agree¬ 
ment must be registered before it can be used in Court. 

„ , - The document is usually made in duplicate, each party 

Relation of . _ , , . 

I'hutlnrd cnd beeping one copy. I he term of the lease is generally not 

^ llCLht • iii(l less than si and not more than twelve, years. The rent 
States. ; settled by competition, the landlord giving public notice 
and inviting formal offers. Having received the offers, the 
ll nthoirset - landlord, subject to Papal sanction easily obtained, can try 
tird ijj cam- the experiment of the ‘ vigesima/ which is done by a 
public notice asking offers of an increase of one-twentieth 
on the highest offer made as a response to the first notice. 
Any increase, even less than one-twentieth, may be pro¬ 
posed. The landlord mrv then try the experiment of the 
‘sesta/ which is the augmentation of one-sixth on the 
highest offer received under the vigesima. Win n, after 


petition. 


every 


effi 


la t n 


aide to ra 


rent to the highest, the 
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terms have at length been settled, the lease is signed, and 
it is rather a formal document, containing a very minute 
description of the property, buildings, stock, implements, 

&c., and a number of stipulations, including the following. Condition* of 
The tenant is to pay the rent quarterly in gold or silver . tke Lease - 
In addition to the rent, he is to furnish a quantity of oats or 
other articles of consumption. He is to pay his rent 
notwithstanding any misfortune, even of the most extra¬ 
ordinary nature, and is to have no claim whatever to 
remission. If payment of the rent be delayed, the land¬ 
lord may annul the lease at the end of the agrarian year. 

The land-tax is to be paid by the landlord ; all other taxes 
and duties by the tenant. The tenant must, at his own 
expense, keep, maintain, ameliorate and renew every object 
of any kind or nature except the walls and beams of the 
buildings. The cultivation and rotation of crops are pro¬ 
vided for; and no crop is to be cultivated that will ener¬ 
vate the soil. The tenant may not introduce upon the 
property pigs, buffaloes or other obnoxious animals. The 
landlord’s agents, if they desire to inspect the property, are 
to be provided with “ the necessary treatment,” the use of 
horses, hay, oats, &c., without compensation. Everything 
that may be found to exist under the ground is to be the 
property of the landlord, who may make excavations, 
paying the tenant for the land occupied therewith and the 
proportionate rent. Sub-tenancies are prohibited. The land¬ 
lord may, at any time, and at the tenant’s expense, convert 
the agreement into a public instrument. By these and a 
number of other stipulations, the landlord’s interests are 
very carefully guarded. For the recovery of his rent and 
other dues the landlord has a prior lien to other creditors *\f ttem. 
upon the produce of the soil and the tenant’s property. 

In the case of * censo,* the landlord may take temporary 
possession of the land for the purpose of paying himself 
from its produce. At the expiration of the lease, the 
landlord has a right to evict the tenant; and the Court 
cannot interfere to prevent E.n. The lease usually con¬ 
tains a clause dispensing with notice, and then the tenancy 
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ceases upon the expiry of the lease. When this clause 
has not been inserted, the landlord must give notice; and 
if he do not, the tenancy continues on the same conditions 
Holding aver f or another year, and so on, year by year, until either 
'of the Lease, party gives notice. The respective rights of landlords and 
tenants are enforced through the medium of the regular 
tribunals. If the case is a clear one, judgment is usually 
pronounced at once; if it depends upon disputed questions 
of law or fact, the proceedings are more formal and may 
take some time. 

§ 64. As will have appeared in some measure from the 
description already given, the systems of land-occupation 
in Italy arc of many and diverse kinds. There arc proprie¬ 
tors of considerable estates varying in extent, some of whom 
let to tenants ; while others cultivate their lands, employing 
hired labour for the purpose. There are peasant proprietors 
who cultivate their own properties, which also present many 
variations of size, from a quarter of an acre to fifty acres. 


, f . There are tenant-farmers, holding under formal leases, the 

i 1 10 7 ) if ran a • _ 

tunin'<•/Land -firms and conditions of which are purely matters of con- 
vcrupnUoH j- rac j- There arc middlemen, who divide the land into small 

vi Haul. . _ , . 

holdings. There are occupiers from year to year, who share 
the produce of the soil with the owners. There are money- 
rents, rents in kind, corn-rents, labour contributions, and 
various combinations of some or all of these. Nearly 
half the peasant proprietors of Italy belong to Piedmont 
and Liguria, where they greatly outnumber all other classes 
of occupiers, and constitute more than 45 percent, of the 
whole agricultural population. The irrigated plains of 
Piedmont, like those of Lombardy, are usually let in large 
farms to substantial tenants, who pay rent in money. There 
L a great preponderance of ‘ Mezzidri ’ over small proprie¬ 
tors and leaseholders in the Emilian Provinces, the Marches, 
and Umbria. The land of the Duchy of Lucca is extreme¬ 
ly subdivided into small patches of freehold, occupied by 
peasant proprietors, but (though cultivated with the great¬ 
est care) insufficient to afford subsistence without resort 
to day labour or other employment. There is also found 
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in this Duchy a system of leases for three generations. In 
the Maremma, or Coast District, the land is occupied in Occupation of 
extensive properties and large farms let to tenants, or (which Land in Tus- 
is more usual) in the hands of the owners. In other parts ca "’ J ' 
of Tuscany the ‘ Mezzadria,’ or as it is termed in that part 
of the country the ‘ Mezzeria,’ system prevails ; while in 
some places peasants occupy small portions of land upon 
the tenure called ‘ livello ’ or ‘ enfitcusi,’ which is a modern 
form of the Roman emphyteusis. In the Neapolitan pro¬ 
vinces there is a considerable number of peasant pro¬ 
prietors. There are no accurate statistics, but the number 
is supposed to be less than that of the tenant-farmers. 

The condition of the day labourer in Italy is very miserable, 
and more miserable in the South than in the North. His Condition of 
wages vary from 60 centimes in winter and in some parts lha Labour'. 
o t le country to one franc (or lira), sometimes a franc and 
a half, and in the harvest time two francs. His clothing is 
o tie poorest description ; and it is said that, in conse¬ 
quence of the increased consumption of certain kinds of 
tood, which is easily produced and therefore cheap, the 
pe agra, a kind of disease resembling elephantiasis, 
which affects the mind and generally proves fatal, is 
spreading amongst this class. There is some emigration 
to South America, chiefly from the agricultural class ; 
but many, who would gladly go, have not the means of 


doing so. 


§65. I he * Mezzeria ’ system is found in its most per¬ 
fect form m Tuscany. The agreement to hold and cultivate 
land upon this system is made for one year, beginning on 
the 1st March ; but it runs on from year to year unless due 
notice of an intention to terminate the tenancy be given 
by either party before the 1st December. There are very , 
many cases in which the tenant’s occupation continues Wsyh,. m 
undisturbed for a long succession of years, and many 
which it has continued for several generations; and this 
has led some persons to believe that the Tuscan * mez- 
zainolo ’ enjoys a virtual fixity of tenure. But although 
evictions are not very frequent, they can and do take place 
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at the good pleasure of the landlord ; and the occupier has 
absolutely no security against removal at the end of any 
yean It has moreover been decided by the Courts that 
the tenancy may, at any time, be summarily terminated by- 
judicial sentence on such slight grounds as irregular culti¬ 
vation, premature harvesting, the abandonment of the 
holding by some of the members of the tenant’s family, 
and the like. The precariousness of the mezzainolo’s 
position is constantly observed upon by writers on rural 
matters, and must be regarded as a serious obstacle to the 
development of thrift and industry. The mezzainolo 
(called also * colono ’ or ‘ lavoratore ’) cannot sublet or 
assign his holding without the express permission of his 
landlord. He receives the land already brought under 
cultivation with a house and buildings, live stock, manure, 
hay and straw, seed (sometimes), and the principal agricul¬ 
tural instruments. The smaller instruments, such as 
spades, hoes, pickaxes, he finds himself. The landlord 
keeps the buildings in repair, pays all taxes, and bears 
the expense of permanent improvements. The tenant 
must cultivate according to known rules and in conformity 
with the landlord’s wishes. He is paid for any extra work 
that he may be called upon to do. He cannot, without 
permission, cut trees, begin the vintage, cut or thresh the 
corn, sell or buy live stock, or use the cattle for any purpose 
}Uniting Con- unconnected with farm work. He may not hold or culti- 
°f the vate land belonging to another proprietor ; and neither he 
a nor any member of his family may work anywhere off the 
holding. He may not engage in trade, the number of 
persons composing his family may not, without the land¬ 
lord’s consent, be increased by marriage or the admission 
of strangers, nor diminished by the departure of any of 
the male members. In the event of the death of the 
head of the family, the landlord may put in his place any 
member whom he considers most competent. With the 
exception of manual labour, which the tenant supplies, 
the annual expenses of cultivation are, as a rule, borne by 
both parties equally. The profit or loss caused by the 
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increase or decrease of the live stock is shared by both. 
Ihe produce is divided equally; but the tenant is bound to 
deliver the whole at the landlord’s house or the bailiff’s 
premises, and is allowed his share in the account that is 
kept between the parties. The landlord receives, over and 
above his half share of the wine and oil, a certain allowance 
for the use of his vats, presses and other machinery neces¬ 
sary for the manufacture ; and he has also the advantage 
of other dues, such as butter, poultry, eggs, ham, fruit and 
the like. It is customary for the landlord to advance from 
time to time to the tenant what is necessary for the sup¬ 
port of his family ; and these advances, as well as the 
tenants share, and any sums to which he may be entitled 
for extra work, are entered in the accounts, which are 
balanced every year. No final settlement is usually effect¬ 
ed, and the debt of the tenant to his landlord has a 
tendency to go on increasing year after year. When notice 
has been given before the 1st December in order to deter¬ 
mine the tenancy on the 1st March, the outgoing tenant is 
not allowed to do anything in the interval beyond gathering 
what becomes ripe. He is entitled to half of the crop of 
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corn sown before service of notice, and has a right to enter 
on the land in order to harvest it; and the new tenant is 
bound to allow him all reasonable facility for this purpose. 

§ 66. Such are the general conditions of the Tuscan 

Mczzeria ; but these conditions are modified by a number 

of local usages, and by the particular agreements of the 

parties themselves, who arc free to make such stipulations 

as they please. The system itself is said to have come into 

use in consequence of the cessation of predial servitude in . , 

, , . 1 Aurnntaera 

the thirteenth century. The peasant’s share used formerly and Disad- 

to be larger than that of the proprietor ; and it would seem 

that, in course of time, the owner of the land, taking advan- ‘' 

tage of his superior position and the competition arising 

out of increasing population, has altered the terms of the 

arrangement materially to his own advantage. The policy 

of this system of agricultural occupation has been a subject 

of keen controversy, not only amongst Knglish writers, but 
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amongst Italians writing on the spot with actual knowledge 
and experience. Mr. John Stuart Mill, accepting for the 
most part the favourable description of M. Sismondi, finds 
many satisfactoiy features in the system, which, however, 
he considers very inferior to peasant proprietorship. 3 The 
Mczzainolo, or metayer, has, it is said, a plain interest that 
the whole produce should be as great as possible, in order 
that his own proportion may be so. If the tenant received 
his share to dispose of as he pleased, this interest would 
exercise a direct influence. The benefit which the tenant 
would receive as the reward of greater exertion and indus¬ 
try would be a tangible one, directly perceptible by the 
senses ; and with the poor and ignorant this kind of advan- 
tage has greatest influence. But this influence is wanting, 
when the tenant has to make over the whole of the pro¬ 
duce to the landlord, merely getting credit for his share, 
be it much or little, in an account, which from year to year 
he unde; stands no further than to know that the balance 
is against him. If his industry be more, or if nature be 
more bountiful, the balance may be less, but it is still 
against him ; and he knows no exaltation of spirit from 
increased means of comfort or enjoyment, when a rich 
harvest blesses his labours ; while failure or scarcity dimi- 
mdics his landlord’s power and will to make further advan¬ 
ces, and bungs starvation to his door. His greatest 
prosperity is to have enough to eat, and he lives on the 
brink of suffering and deprivation. The misery of his 
condition has, no doubt, been greatly aggravated of late 
years by the grape disease ; but there is strong testimony 
that, before this calamity visited the country, his ordinary 
condition was one of hopeless indebtedness. The late 
Marquis Cosmo Ridolfi, who must be accepted as an author¬ 
ity on the subject, told the Academy of Georgofili in 1853 
that, except in certain privileged places, where half the 
produce afforded the mezzainoli even too large a remunera 
t'on for their labour, they had, for the most part, been 
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always in debt to their masters ; and that, if it had not been 
the custom at one time in great houses to absolve the 
peasants from their debts at the death of the landlord, the 
amount would have made the most unobserving perceive 
the necessity of a reform of the system. In some localities 
the extras “ appendizi ” have been converted into money, 
and gradually increased. In the Province of Parma, for 
example, the peasant had formerly to pay 10 francs in 
money per hectare, and poultry worth three francs in addi¬ 
tion to half the produce ; the money-payment has been 
gradually increased to 16 or 17 francs, and the poultry-pay¬ 
ment to 4 or 5 francs. In the Provinces of Reggio and 
Modena similar payments have, in some cases, risen from 
between 10 and 18 francs to 30 or 35 francs, the result 
being that, in ten years, the debts of the peasants were 
doubled. Distress and neglect of cultivation ensued ; and 
this latter impoverished the landlords, whose impoverish¬ 
ment reacted to aggravate the misery of the peasantry. 

§ 67. It must not, however, be supposed that the Mez- 
zeria System is, under all circumstances and in all localities, 
disadvantageous to the peasantry and inconsistent with 
their well-being and prosperity. The Marquis Ridolfi has 
borne testimony to its admirable success on a good soil 
with a favourable aspect, where olives, grapes, mulberry 
leaves, wheat, Indian-corn and some materials tor manu¬ 
facturing purposes, besides the produce ot the kitchen- 
garden and orchard, can be easily obtained. 11 There,” says 
he, “we see the peasant as he has been depicted by Sismondi. 

But in less privileged places you see him worn out with restful muhr 
toil in extracting the same products but of inferior quality, con ~ 

or in such small quantities that they hardly suffice for liis 
subsistence, and sometimes fall short of what is nccessan* 

Here he is miserable rude, in debt, white the landlord 
gets no return for his capital, and perhaps does not even 
obtain enough to cover the taxes.” In some instances it 
has been found upon an examination of the accounts of 
twenty years, that, owing to advances not recovered, losses 
in live stock from neglect, and deterioration of the land. 
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the proprietors have not only obtained no return, but have 
even been actual losers. The worst results have been in 
those places in which the management has been left in the 
hands of agents or bailiffs. Even where the system has 
been successful in average years, it has been found alike 
unable to bear either the strain of a few successive bad 
years and the failure of any particular staple, or the reduced 
prices occasioned by an abundant harvest and greater 
plenty. In fact it requires for safe working a dead level, 
a perfectly smooth surface ; the least disturbance, any 
abnormal circumstance puts the machinery out of gear. 
Then there are certain defects inherent in the system. In 
the first place, if the Mezzainolo is prosperous and is able 
to effect some savings out of his profits, he will not invest 
them in improving his holding, seeing that his position is 
precarious, and even if he be not disturbed in his occupa¬ 
tion, his landlord will be entitled to half the increased 
return due to these improvements. In the next place, the 
Mezzainolo has no independence. He must run in a 
groove, must carry on all his agricultural operations at the 
will of his landlord. This fetters his industry, prevents him 
from thinking for himself, represses his foresight, dis¬ 
courages habits of providence. Then the system is con¬ 
servative, so as to be stationary and obstructive to 
agricultural improvement. The tenant, ignorant and 
opposed to change, so far as he has a voice in the manage¬ 
ment of the partnership concern, sets himself against 
innovation, which to him appears hazardous. Moreover, 
as he has to live upon his share of the produce, he seeks 
to make the cultivation subservient to his wants, the conse¬ 
quence being that everything is grown in scraps and 
patches. Finally, the landlord i unwilling to spend capital 
upon improvements, the half of the benefit of which will 
go to the tenant, while the other half may perhaps not be 
an adequate return for his outlay. Neither party has a 
direct personal interest in improvement ; and so neither 
improves. The reform, which has been advocated, is a more 
accurate regulation of the peasant's share with regard to 
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the extent and productiveness of land, degree of labour 
icquiicd, nature of the crop and other circumstances, so as 
to secure him a fair remuneration in all cases: but as land¬ 
lords will make what they conceive to be the most advan¬ 
tageous bargain to themselves, and competition enables 
them to do this ; and as legislation cannot give effect to 
a principle, the application of which to each case must 
depend upon particular circumstances—such circumstances 
differing immensely in a country of many soils, and eleva¬ 
tions and climates and productions—there is not much 
likelihood of this particular reform being carried out. 
W hatever opinion may be formed, after examining both 
sides of the question, as to the success or non-success of the 



metayer system in Italy, few will rise from a study of the 
controversy, impressed with the idea that its merits and 
advantages are so undoubted as to recommend its adoption 
to those seeking materials for domestic reform. 

§ 68. In Sicily the feudal tenures, which originated 
10m the Norman Conquest, were abolished in 1812 ; and 
t ic tendency of legislation has since been to favour alien- 
a nlity and the division of property. In 1819 entails were 
a olished, and the testamentary power of the father was 
limited to one-half of his property. I11 1S24 the sale of 
incumbered estates in order to the payment of debts was 
provided for. In 1862 provision was made for the sale of 
Church lands (the total value of which represented one- connected* 
sixth of the landed property of Sicily) in small portions u fth 
upon perpetual leases. Between June 1864, when the ^ icz ^‘ 
operations under this law began, and the end of December 
1869, when they were almost completed, 19,427 lots of the 


average size of 23 acres were disposed of. Some of these 
were bought by the peasantry, but the greater number are 
said to have been purchased by the wealthier classes. 
Similar grants of land to be held in perpetuity on a fixed 
rent were formerly made by the feudal lords, and still exist. 
There are also some small freeholds occupied by their 
owners. In some localities there is considerable subdivi- Lnu,i 
sion ; but notwithstanding the changes that have been 


■ 
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effected since the beginning' of the century, the greater 
portion of the land of the island is still in the possession of 
a small number of large proprietors. Some few of these 
conduct the cultivation with hired labour; but this requires 
capital and supervision, and has hitherto been rendered 
inconvenient and difficult by the insecurity of the interior 
and the want of proper means of communication. Ihc 
more usual practice, therefore, is to let the whole estate to 
a tenant for three, five, seven or nine years. This tenant, 

* gabelloto/ sublets in portions to persons who again divide 
and sublet, the process being repeated so as to create several 
middlemen . 4 Of late years, however, landlords have grown 
more alive to the evils of the middleman system, and sub¬ 
letting is more or less generally prohibited. The practice 
which now more generally prevails is this. The tenant 
himself cultivates a portion, and he distributes the rest into 
small lots, which the neighbouring peasants cultivate upon 
Meiahrvi terms of occupation for a single year under one of two 
tmd T'n rng- ] c j nc l s of arrangement known as ‘ metatenV and ‘ terrag- 
s * ntu geriV The former is the ‘messeria’ of Tuscany, the 

‘messadria’ of Lombardy, the ‘metayer’ system of France; 
and presents numerous variations of the share of the pro¬ 
duce. which each party receives, as well as of the other condi¬ 
tions of the contract. The latter is where the cultivator has to 
make a certain stipulated payment in kind, generally wheat 
Under one form of the 4 metateria’ arrangement the land¬ 
lord does the ploughing and advances the seed. When the 
crop is ripe, he first takes nearly half, which represents what 
he has expended together with interest on his capital. 1 he 
remainder is then divided equally between the proprietor 
and the cultivator, the latter getting about one-fourth, 
which is not sufficient for his subsistence without the pro¬ 
ceeds of day labour, the wages for which are is. ^d. per 
diem, except in harvest time, when as much as 3 s - anc l oven 
/. rotate- more arc paid. In the Province of Catania, there is an 
n\t. arrangement called 1 rL.romctateria, under which the land- 

1 This is similar to the ejarat: - ' " tern 
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does the ploughing and sowing, and finds the seed, 
the rest of the labour being done by the cultivator. When 
the crop, usually wheat, is ripe, the landlord first takes a 
quantity equal to the seed with an addition of 25 per cent. 

What remains is divided into four parts, of which the 
proprietor gets three , and the cultivator one . There is great 
competition—the competition of poverty—amongst the 
cultivators for patches of land let under the victateria and 
terraggeria arrangements; and in consequence the culti¬ 
vators have come to accept conditions too onerous to leave 
them even a moderate compensation for their labour. 

§ 69. Only one-sixth or one-seventh of the superficial 
area of Greece is under cultivation. Agriculture is the 
principal resource ot the people, the manufactures being 
few and unimportant. The only other considerable employ¬ 
ment is afforded by maritime trade. Agriculture is consi¬ 
dered one of the meanest occupations, and is left by the 
large proprietors and the better class to those whom they 
consider the lowest of the community. Even the children 
o the well-to-do peasants, ambitious of education, despise 
the cultivation of the soil and seek acquirements, which 
do not afford a contented useful life, or the means of a 
comfortable subsistence. While Greece was subject to 
1 urkey, few Christians were owners of landed property, as Ownership «f 
all the best lands were appropriated by the ruling race. in 
When, as the result of the War of Independence, Greece <Wt 
obtained her liberty in 1829, the Turkish estates in the 
Morea and in some other provinces were confiscated and 
became the property of the new State; but in Attica, 

Ba;otia, Euboea, Phthiolis and other provinces the Turks 
were permitted to sell their estates to Christians. These 
estates were bought up at exceedingly low prices by those 
who had available funds, and it thus happens that; in these 
last mentioned provinces, large properties prevail. The 
peasants who, during Ottoman rule, cultivated the soil for 


their Turkish masters, have merely exchanged wealthy, 
and, generally speaking, liberal landlords for needy and 
exacting investors, for whom they are obliged to labour 
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on no improved terms. Small proprietors cultivating their 
own lands are found in the provinces just mentioned, more 
sparingly, however, than in the other parts of the country. 

It is calculated that about one-third of the cultivated area 
and about one-half of the waste territory are the property 
of the State. In 1836 a law was passed, which conferred 
on each family of Hellenes the right to purchase from the 
State by public auction 120 stremas, equal 30 acres, of land. 

To enable them to do this, the head of each family was 
allowed credit on the Treasury to the amount of 2,000 
drachmas (about £72), which was to be reimbursed in 36 
years at the rate of six per cent, for interest and sinking 
fund. Sums above this amount were to be repaid in ten 
years, and to bear interest at eight per cent., if they exceeded 
6,000 drachmas. The principal object of this measure was 
to relieve the necessities of the Public Treasury by the 
annual payments; but in a financial point of view, it proved 
a failure. The lands, when put up to auction, were sold at 
such high prices owing to local causes and the underhand 
proceedings of the Government officers, that the purchasers 
have since been partly unable and partly unwilling to meet 
their engagements. In 1855 a law was passed, remitting 
all arrears due up to that year. This measure also proved 
a failure; and the Act of 1836, called “The Law of Dota¬ 
tion,” has fallen into disuse. n 1864 the Government 
proposed to leave the peasants in possession of their pur¬ 
chased lands on condition of their paying the State the 
price of the land at a moderate valuation. 

$ 70. There are no accurate statistics as to the number 
or proportion of small proprietors in Greece. According 
to one. authority they include more than half of the agricul¬ 
tural population. The proportion of small to large pro¬ 
prietors is variously estimated as 16 to 1, and 30 to 1. 

As to the average quantity of land hold by the former, 
accurate, information is also wanting. One authority 
calculates a rough average to be 15 to 25 acres, and in 
some districts 40 to 50 acres. One hundred acres are 
slated to be an outside margin for the generality of the 
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larger holdings; and 260 acres to be an exceptionally 
large holding. The term “zevgaria,” or, what may be 
ploughed with one yoke of oxen, is commonly applied to 
the holding of a small cultivating peasant proprietor. The 
average size of the holdings is smaller in the currant-lands, 

2*4 to 15 acres being the quantity occupied by a single 
proprietor. In some of the mountainous districts, there 
are petty proprietors who own as little as half an acre. 

They do not, as a rule, live in detached houses upon their 
properties, but in towns and villages adjacent thereto. 

They may be said to be in general tolerably well housed 
and fed, regard being had to their extremely frugal and 
parsimonious habits and their standard of comfort, which 
is not a high one. The possession of greater wealth docs Their Gene- 


not induce them to alter their habits of living. They 


ml Condi¬ 
tion. 


either bury their money for security or lay it out in the 
purchase of additional land. Instances have occurred of 
estates offered for sale being purchased by the neighbour¬ 
ing peasantry, who found no apparent difficulty in paying 
o f the purchase-money within the stipulated period. The 
aw of Gicece makes no distinction between movable and 
immovable property in respect of succession and inherit- Sure, Jon 
ance. A man who has four or fewer children, can dispose an(i Inherit- 
by will of two-thirds of his property; a man who has " nce ' 
more than four, can dispose of one-half. In the case of an 
intestacy, sons and daughters share alike ; but the females, 
instead of taking an actual share of the land by partition, 
usually receive the money-value of their share or a mort¬ 
gage therefor upon the property. If the widow was 
poor and brought her husband no dowry, she takes an 
equal share with the children. If she had a dowry', her 
claim on the estate takes precedence of those of all other 
creditors. Married daughters have a right to participate, 
but only on bringing their dowries into hotchpot ; but this 

they are seldom willing to do, because the dowries given 
to girls usually exceed the shares which they would receive 
upon partition. The death of several members of a large 
kunily might, however, make it worth their while to avail 
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themselves of their right. Large dowries are given with 
Greek girls; and in all classes sons rarely marry until their 
sisters are settled. There is no legacy duty upon property 
descending in the direct line,— i.e., to children, grand¬ 
children, &c. Indirect heirs pay a duty, the amount of 
u hich varies according to their degree of propinquity. 
h-nn^fer of TllC transfcr > sale or exchange of land in Greece is effected 
Lnwliuno cIi e»ply and easily by a notarial contract signed before 
effected. tv. o witnesses, and subsequently registered in the Official 
Registry of the Demos or Municipality. The notarial charge 
is 2 ]/ 2 drachmas per 1,000 drachmas, or a quarter per 
cent.; and for registry 2 drachmas (u. 6 d.) for the first 
sheet, and one drachma (f)dl) for the rest. Mortgages 
Ittghtndlon are legalized by being entered in a Register specially kept 
j e „ c \ 'f t l -Cor the purpose in the same office, in which other transac- 
Jlu/ ifagrs. tions connected with, land are registered. This Ivegistcr 
is always open to inspection. Land in Greece is heavily 
mortgaged. It has been said that three-fourths of the 
land is mortgaged for its full value. Whether this state¬ 
ment be strictly accurate or not, there seems to be no 
doubt that land in and about the towns is mortgaged 
more frequently and more heavily than land in the 
country ; and the larger properties, more generally than 
the smaller ones. 

§ 71. Greeks, as a rule, have a very decided repug¬ 
nance for agricultural pursuits, which they regard as de¬ 
grading and only fit for those who are totally uneducated. 
Every one who can, seeks to enter amongst the towns¬ 
people and follow their employments. 5 The great super- 
f lv '*//'■- a b Lln d ance ° ^ ant ^ f° r a sca nty population and the want 

T.-wntin"' of capital combined with this feeling make it impossible 
Greece. for the large proprietors to find tenants in the English sense 
ot the term, or to obtain anything like a competition rent. 
Proprietors, therefore, enter into a kind of partnership with 
peasants, w ho are termed f col leg a-s * or copartners, from 

lU.-riLjalrcs have similar ideas, aud act similarly. 

I hts superabundance pr,,baUy accounts k: the fact ttaftt there is little 
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whom they receive a certain share of the produce. This kind 
of tenancy is usually created by writing before a public 
notary, who retains the original agreement, giving the 
parties copies of it. When there is no written agreement, 
the tenancy is presumed to be from year to year, expiring 
when the crops have been gathered, in the month of 
August. But the instances are rare in which a peasant 
cultivates land not his own without a written agreement. 

The quantity of land held by tenants varies from 12 to 75 
acres. The proportion of the produce which is paid to the 
landlord as rent differs with the province and with the Proportion of 
quality of the land. The landlord’s share is delivered on the ^'°p U( 'J 
threshing floor when the crops are gathered ; and it is an 1 “ UU * 

ancient and universal rule that the tenant can dispose of no 
part of the produce until the rent and taxes have been levied 
on the spot. The infraction of this rule exposes him to a 
heavy penalty. The proprietor’s share is never less than 
10, nor more than 50, per cent, of the gross produce. On 
poor lands 15 per cent, of the net produce, after deducting 
the seed and the payment of all expenses, taxes, &c., is a 
very common proportion. The State permits the cultiva¬ 
tion of the national lands on the principle of receiving 
15 per cent, of the gross produce in addition to the dimes 
and other taxes, amounting to about nine per cent., all of 
which must be paid in cash, at the market-value of the 
grain, which is determined by assessors. When the pro¬ 
prietor of arable land furnishes the seed and the oxen 
for ploughing, one-tenth of the produce is first deducted 
to mc-ct the taxes,— 7 the dime or Government tax of 8 

per cent, on agricultural produce, and the local taxes ..-qua! 
about 2 per cent. The proprietor then takes a quantity 
equal to the seed supplied, and the remainder is divided 
equally between landlord and tenant. When the proprie¬ 
tors mrrcly provide the land, they receive according to its 
quality from 10 to 25 per cent, of the produce, the amount 
of the taxes having first been deducted. The proprietors 
of currant vineyards, after being reimbursed the advances 
made to tenants to enable them io meet the expenses of 
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cultivation, receive one -half or two - thirds of the gross 
produce. 7 Money-rent, though unusual, is not unknown. 

It is sometimes paid for the national lands ; and it is to 
be found occasionally in Attica and more frequently in 
Argolis. It is payable half-yearly. Evictions are not fre¬ 
quent, as landlords find it sufficiently difficult to obtain 
tenants and seldom seek to get rid of them when obtained. 

The Courts have the. power to evict. This is exercised 
summarily, when there is no written agreement; when there 
is a written agreement, there may be a tedious lawsuit. 

The question of improvements does not present much diffi¬ 
culty, as landlords or tenants seldom make any. If the 
tenant makes improvements, it appears that, in the absence 
of any express stipulation, the landlord will have a legal 
right to them, ■ on resuming possession of the holding. 
Where such improvements are ornamental, or merely made 
in carrying out the ordinary course of cultivation, it is 
doubtful if the tenant could recover compensation ; but it 
might be different if waste or even arable land were con¬ 
verted into valuable fruit gardens cr vineyards. The mutual 
rights of landlords and tenants are regulated more by 
local usage not always very well defined, than by positive 
enactment ; and while the administration of justice is 
extremely imperfect, the decisions of the Courts are not 
uncommonly evaded. Under such circumstances it is not 
surprising to find that these rights are not altogether cer- 
tain, and that the opinions given concerning them by dif¬ 
ferent persons do not exactly agree. Tenants occupying 
national lands are proceeded against as debtors of the State, 
if they fail to pay their rent and taxes. There are occa¬ 
sional complaints that the Government "dime” is levied 
in an oppressive manner ; and that in return for it little or 
no benefit is received either by the construction of roads to 
facilitate: the transport of produce, or by proper measures 

7 ft will W* >crv .vl U'.'.t there is an essential difference between the 
systems uf Italy and (in. e- , *n this, that in Italy the landlord possession 
of 'he v'. '•• f the , oduce and ' rodi. the tenant u; h the vuiuc of his 
• hart*, while in Crr«v.:e the tenant ke his share * di.-jose uf as he j>h. ascs. 
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being taken for the maintenance of public security and the 
suppression of brigandage. 

§ 72. The system of landholding in Corfu is mainly 
derived from titles and customs established by the Vene¬ 
tians, who, after the expulsion of the Turks in 1502, planted 
military colonies in the Island. The colonists having Landholding 
obtained tracts of land which they themselves were unable ll \ 1 ^ ^ laiul 
to cultivate, made them over to others upon conditions 
subsequently recognized by law. The following tenures 
were thus created. I. —Portion-tenure or a kind of co-part¬ 
nership with the landlord, the tenancy being for a term of 
years or in perpetuity. The landlord receives as rent a cer¬ 
tain proportion of the produce either in kind or in its money 
equivalent. In the latter case the rent is usually deter¬ 
mined by appraisement of the crops at prescribed periods, 
upon fixed principles laid down by law with a view to regu- Three kinds 
late fluctuations. This form of tenure obtained in the great Jcuura ' 
majority of cases. II.—Long leaseholds at a fixed rent, 
the term of which must, according to law, be not less than 
twenty years, and assignments in perpetuity at a fixed rent. 

Both these tenancies are liable to be avoided in certain cases 
of default or contravention, and they partake in many res¬ 
pects of the nature of the Roman emphyteusis. III. —Lease¬ 
holds for definite terms. All these tenures are created 
by, and depend upon, written engagements. In Order to 
prevent the tenants from appropriating the whole of the 
produce and neglecting to give the landlords the share 
to which they are entitled under their respective agreements, 
or its equivalent money-value, the landlords had the right 
of personal arrest, and the further right of taking possession 
of the holding in any case in which the tenant neglected 
to cultivate or to pay his rent in kind or money for three 
years. In 1866 an enactment was passed to assimilate 
the laws and ordinances of the United Kingdom of^ ; s > t t ion 
Greece, and its effect was to abolish in the Island of Corfu of *]£()$. and 
(1) the appraisement of the olive crop for the purpose lls 
of settling the rent ; (2) the landlord’s power of personal 
arrest; and (3) the landlord's rights of reversion. The con.sc- 
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quence of this enactment was the subversion of the whole 
system of ancient tenures. The cultivators assumed that 
they had been converted into proprietors; and when the 
usual time arrived for appraisement of the crop, they 
denied all liability to their landlords. A Proclamation 
was issued with the view of inducing them to come to 
some amicable arrangement; but the cultivators persisted 
in asserting their independence, and the landlords were 
deprived of their share of the produce. An attempt was 
made in 1867 to remedy the mischief, which had thus been 
done by making an uniform system of law applicable to 
different territories in which different systems of rights had 
previously existed. Either party to the contract of Portion- 
tenure was now allowed to terminate the partnership. The 
absolute ownership of the land of the holding was to vest 
in the person entitled to the larger share (usually the ten¬ 
ant), who was to indemnify the minor sharer (usually the 
landlord) for the value of his interest by commuted pay¬ 
ments in ten annual instalments, such value to be settled 
by appraisement. One of the principles on which this 
appraisement was to be made was that the tenant should 
be allowed the value of all buildings appertaining to agri¬ 
culture. The landlord was, however, allowed the option 
of taking a share of the land itself, corresponding with 
his proportionate interest Where the original contract 
was such that the tenant had thereby acquired no right to 
the land itself, lie was declared entitled to receive, on the 
diss >lution of the tenancy, compensation equal to the 
increased value of the holding resulting from his labour 
.and industry. In the case of tenures falling within 
Class II, the tenant was allowed to purchase the absolute 
ownership on the basis of his capitalized rent with six per 
cent, interest, the amount being payable in ten annual 
instalments. If, however, the tenant were evicted for 
default or contravention, he was to be entitled to corn- 
pen nation upon the principle just stated. Finally, the 
landlord's rig at to recover possession, where the tenant 
failed lor three years to pay his rent i 1 kind or m mey 
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was restored. A separate law was also passed, defining the 
principles upon which the appraisement of the olive crop Provision to 
should in future be made, when neither party had elected enforce Puy- 
to put an end to the partnership. In order to enforce mento f licuL 
payment of rent, it has been provided that a tenant who 
fails to pay his rent within two months after it becomes 
due, may be provisionally evicted until payment is made, 
the landlord being put in possession. The right of the 
tenant to transfer or sublet is in many cases regulated by 
the conditions of his written contract. In the absence of Tenant's 
express stipulation, a tenant of Class I may not transfer to 
without his landlord’s consent in writing. A tenant of 'sublet ^ °' 
Class II is bound under penalty of forfeiting his tenure 
to give the landlord notice of any contemplated transfer, 
with full information as to its terms and conditions. The 
landlord is allowed one month to exercise a right of pre¬ 
emption. If he docs not elect to exercise this right, and 
refuses his assent to the transfer, the old tenant remains 
liable for the rent jointly with the new one. The tenant 
of Class III may sublet, unless expressly prohibited by 
the terms of his contract. The general condition of the 
peasantry in the island is not very solvent or flourishing. 

They arc improvident, extravagant when they have the 
means, involved in debt, and wanting in thrift. Accus¬ 
tomed to receive advances from their patrons before the 
disturbance of the old relations, they did not learn to 
secure themselves by industry and foresight against future 
distress. Recent changes may, however, have the beneficial 
effect of teaching them the great lesson of self-reliance 
and providence. 

§ 73. The system of land tenure in the island of 
Cephalonia resembles that of Corfu in many essential 
particulars, which is explained by the fact of both having 0 

, , . _ _ ** Stfstem of 

been subject to Venetian dominion. There is, however, LandhoCint: 
a ■ las ; of small proprietors holding from 5 to 25 acres, Island 
which does not appear to exist in Corfu. These small Ionia. 
proprietors were created by the Venetian Senate. They 
live in villages adjacent to their little estates and are remark- 
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able for their habits of industry and economy. The hold¬ 
ers of tenures similar to those in Corfu do not sublet, and 
subtenancies are unknown. There appears, however, to be 
a well-established custom, that the tenant may transfer 
his interest, giving previous notice to his landlord, who 
has a right of pre-emption. The landlord has a prior lien 
to other creditors on the produce of the holding for the 
recovery of his rent. A lessee may hold over after the 
expiry of his lease ; and if he continues to hold for thirty 
years, lie acquires a prescriptive right of possession and 
cannot be removed. The condition of the people is suffi¬ 
ciently prosperous, and this is due in some degree to the 
fact that large numbers visit the mainland annually in 
Annual search of work in Morea, Macedonia and the Danubian 
Emigration p rov inces, whence they return with their gains in time for 
UmiL 1 UUtm their own vintage in the autumn. Properties in Cepha- 
lonia are heavily mortgaged ; but here as elsewhere, this 
is probably due in no slight degree to the operation of 
the laws of inheritance, under which all the sons share 
alike, while the daughters are entitled to portions. Mort¬ 
gages are contracted in order to pay these portions, and 
occasionally to buy out some of the male sharers and pre¬ 
vent partitions of the land. 
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CHAPTER IX. 


The Tenure of Land , and the Relation of Landlord and 
Tenant in Spain } the Balearic Islands , and Portugal 

§ 74. The population of Spain is over 16 millions. 
Of this number of persons some y/ z millions are landed 
proprietors : but only 3,900 of these proprietors have an 
income of more than £400 a year derived from land. The 
system of landholding varies in the different provinces, 
and occasionally within the same province. The local 
and other customs are numerous, having many and diverse 
sources of origin in the usages and traditions of the races, 
which are combined in the population. In Galicia and 
Asturias the land is occupied and cultivated in about 
equal proportions by small proprietors, and tenants under 
large proprietors. Sub-tenants are not numerous, and 
there are apparently fewer in Galicia than in Asturias. 
Both tenants and subtenants arc frequently themselves 
the owners of small properties, which are too small to 
support them and their families. They accordingly rent 
other land in the vicinity, and thus obtain a sufficient 
subsistence. The quantity of land owned by the small 
proprietors, and owned or rented by the smaller pro¬ 
prietors, is from 10 to 14 acres. In Carthagena the average 
size of small properties is larger, being from 40 to 50 
acres ; and tenants commonly hold from 10 to 20 acres of 
irrigated land, and from 30 to 100 acres of land not 
irrigated. In Guipuscoa small proprietors arc more general 
than tenants under proprietors, which last form but one- 
twentieth of the total number of cultivators. The average 
of small properties is about 15 acres ; and of tenant-hold- 


Sif at cm of 
Landholding 
in Spain not 
uniform. 


General 
View of 
small Pro - 
parties and 
Tenant-hold* 
in<?s in iht} 
different 
Produces. 





Standard of 
< \nn fort 
amongst 
shift;,' Pro - 

priot x\<? mi l. 

Tenants. 


Law of S,:r. 
evxtutn and 
/ nherdance 

in SjiUiit . 


150 Landholding , <7;/^/ the Relation of Landlord 

ings about 8 acres. In Biscay these averages are smaller, 
being about 5 acres for each. In Malaga, Granada, Aimeria 
and Jacn there are large proprietors, small proprietors, ten¬ 
ants under proprietors, and but few sub-tenants. Statistics 
do not furnish accurate information as to the proportions 
in which these exist respectively or the average quantities 
of land held by them. Few cultivators own or rent less 
than 15 acres of arable land ; but vineyards, orchards and 
land in the immediate neighbourhood of villages are owned 
and rented in small plots, some as small as one-eighth of 
an acre. In Ilicante small proprietors holding from 6 to 60 
acres are supposed to form about one-third; tenants 
holding 6 to 300 acres under larger proprietors forming 
the other two-thirds. Sub-tenants, if they exist at all, 
are exceedingly rare. Finally, in Valencia small proprie¬ 
tors greatly predominate, but the land is much divided, 
and the average of small properties is only 4 acres. 
The lands of Valencia are the most fertile in Spain owing 
to the excellent system of irrigation, which was con¬ 
structed by the Moors and has existed ever since. In 
Castile and Aragon the properties arc also of small 
extent, and many of the proprietors cultivate their own 
lands. There is no very perceptible difference between 
the food, clothing and dwellings of the small proprietors 
and those of the tenants. Both practically belong to the 
same class, and the standard of comfort amongst them, 
so far as appears from these external indications, is not 
a very high one. The management of all landed pro¬ 
perty is conducted with great negligence and want of 
system. Owing to the want of security for person and 
property capital keeps out of the country, and there is a 
want of energy and enterprise in agricultural as in other 
operations. 

§ 75. There is no difference between immovable and 
movable property in Spain (with the exception of ( 

• Ionia) as regards succession and inheritance. If the 
owner die intestate, the property is divided equally 
between the children or othrr heirs without distinction <»l 
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sex, grandchildren taking per stirpes. An owner who 
has no heirs, ascendants or descendants, may dispose of the 
whole of his property by will : but the widow if poor is 
entitled to a life-interest in one-fourth. If he have 
ascendants but no descendants, he may dispose of one- 
third. If he have legitimate descendants, he can dispose 
of one-fifth only in favour of strangers amongst whom the 
widow is included ; but he can, if he wish, give one-third 
to any descendant, excluding the other descendants to 
this extent. The law provides no specific rules as to the 
mode in which partition is to be made amongst heirs ; and 
in Spain, as in many other parts of Europe, the landed 
property, especially if small, is frequently taken by one 
heir, the others receiving the value of their shares in money. 

In Biscay property is divided into urban and rural. The 
former is governed by the general law just stated. The 
latter is subject to ‘ fuero/ which allows the owner to leave 
i-he whole of his property to any one or more of his 
children, a life-interest in one-half being reserved to the 
widow. Transfers of immovable property inter vivos by 
sale, exchange or gift are effected by means of a written 
instrument drawn up'by a public notary, in whose pre¬ 
sence the parties sign. The original instrument remains for 
in the possession of the notary and is bound up in a book the Transfer 
with similar instruments, which arc arranged in the 
order of their consecutive dates. The notary makes a and the lie V 

monthly return to the Superior Court of all instruments £' sfr, J V 

1 ranfers. 

executed and lodged in his office. The parties arc fur¬ 
nished with a copy of the original instrument upon which 
the notary certifies the fact of such original having been 
executed in his presence. This copy is then presented to 
the Registrar of the Judicial Circuit, who enters full par¬ 
ticulars of the transaction in his Register, in which a 
separate folio is allotted to each property. He then 
certifies at the foot of the notarial copy the fact of such 
entry having been made, noting also the date and folio, 
and returns the copy to the transferree, who holds it as his 
title-deed. If this copy should be lost, another copy can 
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he obtained from the notary’s office, and also a copy of the 
registry inscription. When the transfer is effected in 
consequence of a testamentary disposition, a similar course 
is followed, a true copy of the will being exhibited to the 
Registi ar . W here a number of heirs being of full age, i. e,, 
twenty-five years, agree to a division of the property, a 
foimal instrument is drawn up by a public notary and 
registeied in the same manner. Where in consequence of 
a dispute there is a judgment of a Court of Justice, this 
judgment is lodged in the notary’s office, and the parties 
receive copies for registry as in the case-of instruments of 
transfer. As soon as an instrument is executed by the 
parties thereto, it is binding on them, but it is not binuing 
cm third parties until registered. If therefore a man should 
fraudulently sell property twice, and the second purchaser 
should first present his deed for registry, he would, unless 
aware of the first sale, have a good title against the first 
purchaser. The cost of a deed of transfer is generally the 
notary s fees and the price of the stamp paper, which 
together average one and a half per cent of the purchase- 
money. There may be additional expense, if title-deeds 
have to be examined and an advocate employed for this 
purpose. The chief cost of registration is the Government 
duty of 3 per cent, on the price or value in cases of sale 
or exchange, io per cent, in cases of gift, and of i to io 
pci cent, on successions according to the propinquity or 
remoteness of the person succeeding. In addition to this 
duty there is the Registrar’s fee, which varies according to 
the length of the instrument, but never exceeds 3 per mille 
of the price or value of the property. 

§ 76. The size of tenant-holdings may be said to vary 
in different parts of Spain from 8 to 300 acres ; and the 
rent may be said to vary, according to the quality and situ¬ 
ation of the land, from 4^. to 16s. per acre. The relation of 
landlord and tenant may be created by parol as well as by 
writing. Where, however, the contract is for a term 
exceeding six years, it must be in writing and registered ; 
and the same rule applies where the rent of three or more 
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years is paid in advance, or the landlord undertakes not to 
sell his interest until the expiry of the lease. In some 
parts of Spain land is let for the life of the tenant, some¬ 
times for the lives of his children, and occasionally for the 
life of the landlord. Rent is variously payable in a fixed 
sum of money, in a fixed quantity of grain, or by delivering 
a share, usually one-third or one-fourth, of the produce. 

In the Province of Asturias payment in produce, often one- n ont j iow 
third of the corn crop, is most usual. In Carthagena a ptiytibk. 
fixed money-rent is usually paid for irrigated land. In the 
case of land not irrigated, a fifth of the produce is usual. 

Half the crop is common for olive-vineyards. In Guipuscoa 

and Biscay money-rents are most general; but the produce 

is sometimes shared equally by landlord and tenant, and 

occasionally the rent is paid partly in money and partly in 

produce. In Malaga, Granada, Almeria, Jaen, Ilicante and 

Valencia rent is usually f»aid in money, but frequently in 

kind, as in corn-oil and the like. In Ilicante half the grain 

ls given for rich land ; and for poor lands two parts out of 

seven. In Valencia a practice has been recently introduced 

hi the rice plantations, by which the tenant, at his own 

expense, manures and cultivates the land, and the produce 

ls divided, the landlord receiving one-third and the tenant 

two-thirds. The law of Spain gives the landed proprietor 

the most absolute freedom in the exercise of his proprie* 

tary rights ; and the tenant is wholly dependent upon the 

terms of the contract, which he may make with his landlord, proprietary 

whose power to raise the rent is limited only by the terms of 

of the contract in any particular case, or by the w illingness 

°f tenants to accept or continue a tenancy, where a con- L>im. 

tract is about to be made or has expired. As a general 

rule, a tenant has no right to remain in possession of the 

land so long as he pays a reasonable rent as settled by 

agreement or by a legal tribunal. The landlord is entitled 

to possession at any time upon service of a reasonable 

notice. Tn some places, however, for example, in Valencia, 

the tenant is, as a matter of fact, not disturbed so long as 

he pays his rent punctually, unless the landlord should 
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wish to cultivate the land himself; and thus a custom of 
continued tenancy may possibly spring up, when the land¬ 
lord’s power of eviction has long lain dormant. The 
relations between landlords and tenants in Spain have 
hitherto been friendly as a general rule, and no exact 
definitions of rights have become necessary in order to 
regulate them. 

§ 77. There seems to be a general unanimity of opinion 
that a tenant cannot sell his interest without the consent 
of his landlord ; and such sales even with this consent are 
by no means common. A tenant is not allowed by law 
to sublet, unless he is authorized by his lease, or has ob¬ 
tained his landlord’s permission to do so. When default is 
made in payment of rent, the landlord may summon the 
tenant before a Justice of the Peace, who has power to 
adjudicate upon claims not exceeding £6 in value. If the 
parties are not satisfied with his decision, they can carry 
the matter before the District Judge of First Instance, 
before whom all claims exceeding £6 must come as 
original cases. From the judgment of this functionary 
there is a further appeal to the Superior Court. The land¬ 
lord may also, in order to recover his rent, distrain all the 
goods, produce and cattle belonging to the tenant, which 
may be on the property ; and he has a prior lien to other 
creditors upon the produce of the two years immediately 
preceding the date of his claim. The judicial tribunals in 
some parts of the country, as for example in Asturias, 
-op. . , to have a certain limited power of allowing abate¬ 
ment of rent to the extent of one-fourth or one-third 
when the whole produce is destroyed by some unforeseen 
accident, or when the utility of the soil is very consider¬ 
ably lessened. No reduction, however, is allowed in 
respect of bad seasons, which in the ordinary course may 
be supposed to be compensated by good ones. Tenants 
may be evict d upon the expiry of their tenancies, when 
1 lie contract has been for a definite term ; or after reason¬ 
able no; a c, when no such term has been fixed by agree¬ 
ment. During the term there may be eviction for non- 
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payment of rent or for breach of the conditions of the 
lease. A tenant is evicted through judicial intervention, 
the first resort being to the Justice of the Peace. It the 
case is clear, and there is no real defence, sentence is at 
once pronounced. Where the matter is not clear, and the 
tenant has an apparently good defence, there may be a more 
formal trial and a resort to the higher tribunals. Buildings 
and all necessary improvements arc usually constructed by 
the landlord. Improvements made by the tenant aic usually 
matter of agreement between the parties. A tenant, who 
has made improvements with the consent of the landlord, m cnts. 
is entitled to retain possession of the holding until he lias 
recovered the value of them from the rent. A tenant who 
has made improvements without the consent of the landlord, 
may remove them, if this can be done without injury to the 
property. When improvements have been made, which 
increase the value or the rent of the land, the tenant is on 
titled to a fair compensation for his expenditure ; such com¬ 
pensation to be fixed, in case of dispute, by an appraiser ap¬ 
pointed by the Court or by legal arbitration. Not infrequent¬ 
ly it is stipulated in the lease that the tenant shall, on quit¬ 
ting the land, have no right to make any claim in respect of 
improvements. There are in some parts of Spain, for ex¬ 
ample Galicia and Asturias, certain emphyteutic tenancies 
which appear to have originated in grants of ^ waste land 
made, with the object of bringing it under cultivation, by Taninco c 
monasteries and chiefs who had obtained large tracts upon 
the restoration of the monarchy after the period of the 


Moorish Conquest. These grants were not perpetual, but 
were made to the tenants for the lives of three king ;. At¬ 
tempts were made to resume them upon the expiry of tills 

term but were strenuouly resisted ; and the Legislature 
finally stepped in and suspe nded all suits brought for the 
purpose of resuming these tcnuic^. 

$ ;S. . The inhabitants of the Balearic Isles are chiefly 
employed in agriculture. IToperty, both in Majorca and Or, 

much divided. In Minorca there arc 


Minorca, is very 
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acres, and belonging to 5,000 different owners. In Majorca 
the larger proprietors usually let to tenants. Smaller pro¬ 
prietors also let their lands other than those which, being 
in the immediate vicinity of the villages where they reside, 
can be conveniently cultivated by themselves. In Minorca 
the land is occupied by farmers in partnership with large 
proprietors, and small proprietors also cultivate their own 
lands. The Cultivating class in Majorca is richer and 
better off than the same class in Minorca ; but in both islands 
there is a considerable degree of comfort, and the people 
are frugal and industrious and clean in their habits. Suc¬ 
cession and inheritance are regulated by the Roman law. 

The transfer of property and registration are regulated by 
rules similar to those already described as in force in Spain. 
Properties in Majorca are heavily mortgaged. Those in 
Minorca are mortgaged, but not to the same extent as in the 
larger island. There are in Majorca some tenants who cul¬ 
tivate several farms, some of which contain 2,500 acres or 
more. Tenancies are usually created by written agreement, 
and for terms of six to nine years. Where there is no such 
agreement, the tenancy is generally for a year only. The 
conditions of the tenancy are settled by agreement of parties. 

Rent is usually paid in money, but occasionally the produce 
is divided in shares regulated by the quality of the land. 

The practice as to eviction is the same as that in Spain. The 
tenant has no right to continue in possession of the land 
after the expiry of the lease, and he has no claim- to com¬ 
pensation for improvements made without his landlord’s 
consent The partnership system in Minorca is like the 
metayer arrangement of Northern Italy. The landlord 
delivers to the farmer the land, buildings, dwelling-house, 
mill, Sic., all in working order ; also agricultural implements 
and utensils specified in an inventory, and the cattle neces¬ 
sary to work the land and keep up sufficient stock. The 
farmer supplies labour and seed, and cultivates according to 
the custom of the country and with due regard to the interest 
of the proprietor. The produce, as well of the land as 
of the cattle, is then equally divided between the landlord 
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tenant. Under this system many families in Minorca 
have held the same land for generations, and the relations 
between landlords and tenants are of the most amicable 
character. Any questions that arise between them are settled 
without resort to litigation, by friendly arbitration ; but 
their differences are few, because the tenants show great good 
faith and honesty in all transactions with their landlords. 

§ 79 - The area of Portugal is about thirty-four thou¬ 
sand square miles, and the population about four millions. 

Speaking roughly, one-fourth of this population is urban, 
and the other three-fourths rural. There are over four 
hundred thousand of landed proprietors, including 

c nipkyleutas , and nearly one hundred and forty thousand Area anil 
a. J ropulatinn 

tenants. Many of the properties arc very small. The 0 f / *ortugnl 

cultivation of the soil is therefore carried on mainly by —Number 
ii , , . _ . , of Landed 

small proprietors. Portugal is chiefly an agricultural p r0 prie- 

country, manufactures and other industrial pursuits cm- tors. 
ploying but a small proportion of the community. The 
tenure of land is favourable to thrift and industry. Never¬ 
theless, the condition of the people is not as prosperous as 
might be expected ; and it is a remarkable fact that Portu¬ 
gal has not within living memory produced enough of corn 
to supply her own wants. There are no accurate statistics 
as to the quantity of land which proprietors possess in differ¬ 
ent parts of the country, but there must be a very large $ )/sfnn 0 j 
number of landowners, the size of whose properties is Landhold . 
inconsiderable; for if the total cultivated area be divided by 1 ,}m 
the total number of proprietors, the result will be an average 
of some eleven acres for each individual. 1 hen if allowance 
be made for the large properties which are general in South¬ 
ern Portugal, and occur occasionally all over the country, 
it is clear that this average will be reduced for the majority 
of landowners. The division of land has in fact been 
carried to excess, and the present condition of Portugal 
shows that no system of peasant proprietorship or protect¬ 
ed tenure will preserve a purely agricultural people from a 
low standard of comfort, and even positive distress, unless 
a minimum limit bv set to the subdivision of holdings. Por- 
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tugal contains a large number of emphyteutic tenures, which 
are supposed to have been created upon the model of the 
Roman f emphyteusis.’ 8 In the time of the Roman Em¬ 
pire there can be no doubt that the genuine emphyteusis 
existed in ancient Lusitania. But the conquest of the 
Visigoths, and afterwards that of the Saracens, had the 
effect of substituting new laws and new tenures for those of 
the Romans. Persons who have investigated the subject say 
that the old emphyteusis fell at that time completely into 
disuse, and that this kind of tenure was again introduced 
On%in,of upon the establishment of the Monarchy. King Diniz 
Lmplnftjndic directed the Civil Law to be taught in the recently 
Portugal founded University of Coimbra ; and Dom John I. caused a 
translation to be made of Justinian’s Code. Finally, the 
Portuguese Code, which bears the name of Alphonso V., 
contained a complete set of rules on the subject of 
■ Emphyteutic contracts; and from that time forward this 
became one of the chief tenures in Portugal. 

§ 80. The Emphyteutic tenure thus established in 
Portugal, while preserving a general similitude to the 
Roman emphyteusis, constituted a much more ignoble and 
servile relation. The monarch, the great lords, the 
monasteries and '.he churches granted upon this tenure 
waste or other lands which they could not sell because 
Oppressive there were no purchasers, and could not cultivate because 
they had no available labour. The grantees, being poor 
and helpless, were forced to accept these grants upon any 
terms which the grantors thought fit to impose upon them. 
The rents and services reserved were in consequence so exor¬ 
bitant and oppressive that the tenants found great diffi¬ 
culty in discharging them, while supplying themselves 
with the barest necessities of life. Not only was the 
‘fore’ or canon 9 excessive as regarded the amount to be 


Nature of the 

original 

Portuguese 

Lwnhi/teuiie. 

Contracts. 


6 S ccauii, pp. 5-6. 

” The ‘canon,’ or quit-rent of the .'nphyteusis became the feyu of 
the l'ortttguese contract, winch included the rent and services to be 
rendered by the tenant ; and is also uv.d to express his interest in tin 
tenure. 
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paid, but it was frequently vexatious in respect 01 the 
services to be rendered, and the things to be delivered, 
which were often procurable with difficulty, these things 
often included a quantity of incense, a number of porin- 
gers, iron tools, or shoes, or a quantity of sea fish, where 
the lands lay in the interior and there were no regulai 
means of communication. T he tenant was frequently 
hound to kill for his landlord so many brace of paitridges, 
or so many couples of rabbits, to catch so many dozen of 
trout, to furnish oxen or beasts of burthen for a journey of 
a certain distance, to work in his landlord s fields one day 
in the week, or to break up a certain quantity of land for 
him. The tenant had to bear the full incidence of all 
casualties and natural deterioration short of the actual 
destruction of the land. If in despair of turning his hold- 
ing to profitable account, or even of obtaining a livelihood 
from it, he made up his mind to sell, he was bound to pay 
to the landlord a fine on alienation, which varied in amount 
from a fortieth to a tenth, a fifth, or even a third of the 
purchase-money. In order to avoid payment of the fine 
on alienation the emphyteutic tenant sublet, and the sys- 
tem of sub-emphyteusis thus introduced exhibited the bad i ef(S f S . 
characteristics of a cottier tenancy. In the Province of 
Minho, the population of which is about a fouith o! the 
whole population of Portugal, nearly all the land is held 
under emphyteutic tenure. 1 his is stated to be the best 
cultivated part of the country and that in which least 
poverty exists. Of the whole of the inhabitants thiejt 
arc said not to be 500 who do not possess a small parcel o! 
land. Some of these parcels arc so small, that the rents of 
them is merely a few pence. An instance is given of a 
proprietor whose income of about £1,600 a yc-ai is derived mvn t 
from more than 500 tenants, some of whom pay a rent of a 
few shillings merely. Having regard to all these circum¬ 
stances it is no gro 56 of surprise that a system of 

land-tenure which has given ten per cent, of the popula¬ 
tion a beneficial interest in the soil, and which is calculated 
to encourage the extension of agriculture and stimulate 
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thrift and industry, has failed to produce in Portugal those 
satisfactory results which might be achieved if the system 
were freed from abuses, and its operation properly regu¬ 
lated. The Government of Portugal has made more than 
one attempt at reform, and some of the worst abuses have 
Legislative been swept away by legislation. The rents and services, 
laj which were so various and onerous, were, by a law passed 

in 1832, reduced to a fixed rent ; and where the contract 
contained no provision to the contrary, the tenant was 
allowed the option of paying in money or in kind. The 
amount of fine upon alienation, where not expressly pro¬ 
vided for, was fixed at one-fortieth. The tenure was 
formerly granted for one, two, or three lives, with or with¬ 
out a clause providing for renewal. Where there was 
no such clause, the renewal was wholly within the 
discretion of the landlord. The law of 1832 made 
the tenure perpetual, and applied the same rule to 
new grants. By the same law there is to be no fine upon 
the alienation of tenures created after 1832 : and there are 
to be no charges or services except the quit-rent. Such 
tenures may not be divided without the consent of the 
landlord ; and, in consequence, when several heirs cannot 
agree as to which of them shall take the tenure, it must be 
put up to sale. The interest of the emphyteuta com¬ 
monly sells for twenty-five times the annual rent. The 
Civil Code subsequently introduced other improvements, 
providing amongst other things that the emphyteuta may 
not sublet It is said that these changes have been pro¬ 
ductive of beneficial results, and that further gradual 
improvement may be expected. 

§ 81. The descent and division of landed property in 
Portugal arc regulated by the following rules. Where the 
owner dies intestate, the property goes to the following in 
order,each class excluding the preceding one:—(1) lineal 
Succession descendants, (2) lineal ascendants, (3) brothers and sisters 
Ullii and their jV-uc, (4) surviving husband or wife, (z) collaterals 

i'nriugal. not ,nc *uded in three, to the tenth degree, (6) the State. 

Relatives in the same degree take equal shares without 
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regard to sex. The owner may, by will, dispose of one- 
third. When the owner is married, and there has been 
no marriage settlement, the widow surviving is entitled 
to a life-estate in half- the property. When the inheritance 
falls in, the co-heirs, if all of full age, may make any 
arrangement which they wish as to the division of it ; but 
this arrangement must be embodied in a public instru¬ 
ment. Where any of the co-heirs are minors, absent or 
outlawed, an inventory and valuation must be made in 
due form according to law, and the heirs have then a 
private auction, at which they settle the terms on which 
each is to retain such particular tenement as he may select. 

Where the heirs being of full age cannot agree, or, the 
interests of minors being concerned, it is found impossible 
to settle the price of any particular lot, such lot is put up 
to public auction and the proceeds are divided amongst 
the heirs. All the lots remaining after the amicable dis¬ 
tribution or public sale arc then divided equally amongst 
the heirs in accordance with the legal valuation. Any 
object incapable of division may be sold or allotted to one 
heir at a settled valuation, or may be held in common by 
all. All transfers of immovable property must be regis¬ 
tered. If not registered, they are binding upon the 
parties or their representatives ; but without registration 
they have no effect as against third parties. Even posses- Sale, Ti-avs 
sion without registration cannot be pleaded as proof ° 
ownership, the mere act of registering a transmissive title ) t y xit 
without any other formality transfers the legal interest s^tratiun. 
to the person in whose favour such title is registered. 

Contracts for the sale, transfer or exchange of land must 
be in writing, and are usually drawn up by a public notary. 

The expense of such instruments and the cost of regis¬ 
tration are moderate. The Civil Code provides for the 
appointment of a public Registrar in each 4 Concelho' or 
subdistrict of the kingdom ; and prescribes the registers 
which are to be maintained. There is a special register 
for Mortgages; and all such transactions, in order to 
make them legal and binding upon third parties, must 
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be entered therein. Landed property in Portugal is, as a 
general rule, heavily mortgaged. 

§ 82. Besides emphyteusis, which, as conferring a 
beneficial ownership in the soil, is a kind of proprietary 
interest, the other kinds of tenancy usual in Portugal are 
metayage and short leases at money-rents. Metayer 
tenancy is usually from year to year, and the share of 
the produce to which the landlord is entitled depends 
upon the agreement of the parties. The landlord 
commonly gets from one-half to two-thirds according 
to the fertility of the land. The contract is determined 
by the death of either party ; but in the case of the land¬ 
lord’s death, if the tenant have ploughed the land, 
dressed the vines, or done other agricultural work, he is 
entitled to maintain the contract until he has recouped 
himself his expenses, unless the heir wishes to reimburse 
him. The tenant may not remove the grain from the 
threshing floor, or the wine from the press, nor garner any 
other produce without notice to the landlord, under penalty 
of paying double the share to which the landlord is ordi¬ 
narily entitled. Unless otherwise stipulated, the seed is 
taken from the tenant’s share. The landlord usually pro¬ 
vides the stock and agricultural instalments. Occasionally 
his share is paid not in kind, but in money. Unlike the 
metayer of Minorca, the Portuguese tenant is said to be 
frequently guilty of fraud in the division of the produce. 
1 he landlord is thus compelled to great vigilance, which 

has .1 tendency to become vexatious and oppressive. 'The 
Metayer system is generally limited to the poorest and 
most backward part s of the country, and is not popular 
with Portuguese Political Economists, who consider it anta 
gonistic to agricultural improvement. The great majority of 
iettings at a money-rent arc in the nature of tcnancics-at- 
will from year to year. A five or six years’ lease is in prac¬ 
tice a long one, and leases for a still longer term are very 
exceptional. A longer lease is readily obtainable for arable 
or pasture land than for vineyards, oliveyards or orange - 
groves, because a dishonest tenant can do less damage b) 
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exhausting the former than the latter, while in possession. 

Where the parties have not agreed upon any term, the 
law presumes that the tenancy shall continue sufficiently 
long to enable a single crop to be prepared and garnered, 
whatever may be the crop which the land produces. The 
relation of landlord and tenant is usually created by a 
written instrument, which must be registered if the term 
is more than one year and the rent payable in advance, 
or if the term is more than four years, although the rent 
is not payable in advance. The rent is regulated by com¬ 
petition, of which the landlords appear to have taken 
advantage to exact a rack-rent, while the tenants on 
the other hand extract the maximum produce from the 
soil to its injury and exhaustion, the relations between 
the parties being anything but friendly. According to one 
description, indeed, they treat each other as declared 
enemies. In case of non-payment of rent, the tenant is 
liable to eviction, and the landlord may proceed for its Uecover 
recovery before the ordinary tribunals of the country. 1 of Rent 
No claim to abatement on account of bad seasons or 
failure ol crops is ever recognized. Where the lease has 
been registered, the law confers upon the landlord an 
exceptional privilege over other creditors. T. he tenant 
cannot sell his interest He may sublet, unless restrained 

by ah express stipulation in the lease ; but ii he do so, lie 
continues liable for the rent and other obligations of the 

lcasa Tilde is no law of custom hy which \ tenant tmdet 

an ordinary lease is considered to have a right to remain 
in tile occupation oT liis holding as long as he pa\ S the 
Stipulated or any other rent. 1 he Civil Code, howe\cr, 
provides, that it, on the expiry of the lease, a tenant is 
allowed to hold over, the original contract .hall be 7/ , tiding 
presumed to have been renewed for one year. If the over. 
tenant do not quit upon the expiry of the term, or if, 
during the term, he fail to pay his rent, or commit a 


1 In the case of { emphyteusis,’ application is made for judicial pet inis 
si on to sell the tenant’s ‘ foro,’ oi interest in the tenure. 
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breach of the conditions of the lease, he may be evicted, 
after notice, by summary process before the Magistrate. 
Tenants are said to be occasionally evicted for opposi¬ 
tion to their landlord at the elections. The landlord 
must deliver the property leased to the tenant in good 
condition with respect to the use for which it is required, 
and must keep it in serviceable order. The tenant has a 
legal right to execute necessary repairs at the cost of the 
landlord, if the latter fails to execute them after requisi¬ 
tion. Improvements, when made, are usually executed 
by the tenant. In the case of agricultural improvements, 
which have increased the letting value of the land, the 
outgoing tenant, when the lease is for less than twenty 
years, is entitled to compensation ; but he cannot refuse 
to give up the holding until he is compensated, unless the 
improvements were made with the express consent of the 
landlord in writing, or unless in the case of necessary 
repairs. 
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CHAPTER X. 

The Tenure of Land , and the Relation between La?idowncrs 
and Cultivators in Russia, 

§ 83. The Russian Mir affords one of the most remark¬ 
able instances of that common property in land, which was 
so usual before the tendencies of modern progress and 
civilization introduced and established individual owner¬ 
ship. The family group consisted of the descendants of a 
single ancestor. When, according to the process already 
described, 2 the Nomad group, with its flocks and herds, 
settled in a fixed locality and increased the means of 
subsistence by the cultivation of the soil, the principle of 
common ownership naturally extended itself to the land, 
which became the property of the members of the group 
collectively. When these groups had become settled and Development 
prosperous, and possessed of such movables as then con- °S iht ' { ius ~ 
stituted riches, they were a tempting prey to other ^ ‘ 
Nomad races, who, still following a wandering life, and 
uninfluenced by the more peaceful pursuit of agriculture, 
maintained predatory habits, preferring to enrich them¬ 
selves by plundering the fruits of the labour of others 
rather than by undergoing labour themselves. Protection 
thus became necessary for the settled groups ; and those 
who were able to afford it became the governing power. 

In the particular development, under the special circum- 
.stances of the race and time and locality, the group became 
the Russian Village or Commune, and the governing power 
the autocracy of the Czar. This Commune, not the family 
or the individual, became the constitutional unit of the 


* See antc y pp. 2, 3. 
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Russian nation. The land belonged to the Commune, and 
the individual, as a member of the Commune, had merely 
the usufruct, the right to the temporary enjoyment of a 
share. The Commune was responsible to Government for 
the discharge of those liabilities which, by way of taxation 
or otherwise, Government was pleased to impose. This 
community of rights and liabilities, the members of this 
political unit, the land which belonged to them collectively 
—this little world and its inhabitants —were called the 
‘ Mir/ 3 

§ 84. The Mir was originally an association of free¬ 
men ; and when the Czar became their father, their ruler, 
their master, they became his children, his subjects, his 
servants 4 — but not slaves or serfs. There were, however, 
slaves, who had become so by the fortune of war. Many 
of these belonged to the Czar ; and the chiefs and cap¬ 
tains, who surrounded him and aided him in his military 
enterprises, naturally received their share of the captives. 
Unoccupied land was abundant ; and all, that was not 
'originall^an included in the limits of the Mfrs, became the property of 
Association the Czar. He had to maintain the then nobility, the chiefs 
of Iretmen. anc j captains, who formed his train of followers ; and as 
the simplest way of doing this he made them grants of the 
Crown lands, upon which they employed their slaves, while 
he himself similarly employed his own slaves upon the 
lands which he retained. In course of time these slavish 
settlements and the ancient Mfrs came to be regarded in 
the same categoiy by those who exercised absolute power 
unrestrained by an effective administration of justice, 
which alone could maintain the landmarks of ancient 
rights. As the number of those whom it was necessary 
to reward for serving the Czar increased, while the unas- 
Mgncd and vacant Crown lands diminished in area, a new 


3 Mir means also ‘ the world,* ‘ the universe.’ 

4 There is no single word in the English language which exactly conveys 
the idea. The term ‘raiynls/ aj-plic-.i to the Indian cultivators of the soil, 
and meaning * subjects ’ but never Miave^f embodies the idea more nearly 
than any other word I know. 
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form of grant came into use, whereby the grantee received 
an assignment of the taxes payable to the Czar by one or 
more villages or Mirs. Such a grant originally conferred 
no right whatever to the land of the Mir. It was a grant 
merely of the right to collect and appropriate the Govern¬ 
ment revenue. But what was revenue when paid to the 
State, became rent when paid to a private individual, and 
the right to receive the rent gradually drew after it the 
proprietorship. 3 * * 6 The process was all the more natural, 
because men, ignorant and beyond the influence of Roman 
jurisprudence, would naturally make little distinction 
between the position of the grantee of the State revenue, Causes which 
and that of the noble who, having received a grant of the operated to 
land, had settled his slaves on it as cultivators. Two Free Russia a 
circumstances contributed’ greatly to efface the distinction Peasants ini j 
between the slavish settlements and the free Mirs, and to Ser J*' 
increase the power of the nobles over the free Russian 
peasantry, who retained their liberty till the close of the 
sixteenth century. The first of these circumstances was a 
Ukase of Czar Fedor Ivanovitch in 1592, which attached 
the whole of the peasantry to the soil. This measure was 
suggested by his minister, Boris Godunoff. with the object 
of putting an end to the migratory habits of the peasants, 
which deprived the nobles of the increased rents which 
they might have obtained from an increased population/' 


3 Tbcjagirs conferred by the Mahomedan Emperors of India were similar 
grants; and many of die jngirdars similarly developed into landed proprietors 
-- tmindars. After all, it was only anticipating modern law, under which a 
gift of the rents and profits will pa-o. the realty. The grants of the Crown 
lands by the Czar were usually life-grnnts. OccasionalIy, permission was 
given for the son to succeed the father. But the tendency of all such grants 
in such a state of society, where the power of the ruler depends upon the 
support of powerful followers, is to become hereditary, 

'• A very ingenious, and by no means improbable, suggestion been made 
by M. Julius Faucher, in his article on “Russian Agmrhn Legislation,” in 
the tWcw Club Essays, that this measure was borrowed from England 

through the Russian Ambassador Mikulin—was in fact a Muscovite version of 
the English Statutes against pilgrims and vagabonds, which ordained, amongst 

oilier things, that the abode of persons, who would not or could noi do work, 
was to be fixed in the parish in which they were born or had resided for three 
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The same minister passed other laws, which further tended 
to establish serfage. The second circumstance was the 
conversion of the old house-tax into a poll-tax by Peter 
the Great, who made the lords responsible for its collection. 
The authority of the lords over the villages was thus 
increased. They established registers in which were enrolled 
all the peasants of the village, each one of whom had to 
pay the poll-tax. As the lord was responsible for the pay¬ 
ment of this tax, he was careful not to allow any peasant 
to violate the Ukase of 1592, under the provisions of which, 
moreover, any peasant found wandering about the country 
without a passport was taken into custody, and sent back 
in irons to his village, where he was to be punished for 
leaving it. Catherine II. gave the nobility a Charter of 
Rights, thus recognizing and establishing their position ; 
but she introduced serfage into Little Russia and Lithuania, 
by distributing serfs amongst the nobles, some of whom 
owned as many as 30,000 male serfs. 

§ 85. After the national war of 1812 the question of 
emancipating the serfs began to occupy the serious 
attention of Russian statesmen ; and when the Emperor 



years. The same writer denies the nomadic propensities of the Russian 
people, while he explains their colonizing tendencies. When the members of 
a Russian village became too numerous to live in comfort upon the com¬ 
munal lands, a number of them were sent out to found a new village—a 
daughter village of the mother village. This process was repeated ; and 
thus large tracts were colonized and populated. Little Russia, with Kiew for 
its centre, was the mother country. Great Russia, with Moscow for its centre, 
was a colony. But while Little Ru was pure Sclavonic, the Great Russians 
became a mixed race of Sclavonians as a majority, mixed with Finnic 
Tribes or Tchudes. The connection between the mother and daughter 
villages was always maintained, and is a remarkable feature of Russian 
nationality. A strong colonizing movement in an easterly and southerly 
direction had set in at the close of the sixteenth century. When a consider¬ 
able number of the members of a village started off to found a new village, 
those that remained were sufficient only to cultivate the communal lands. 
The noble was thus in danger of being left without hands to cultivate his 
lands, while the prospects of increased profits from the occupation of fresh 
land by ai. increased population were destroyed. It was therefore the 
interest of the nobility to counteract the colonizing movement, and hence the 
enactment of Boris Godunoff. 
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Nicholas came to the throne, steps were taken to prepare 
the subject for the action of the Legislature. A Secret 
Committee was appointed in 1826, which after sitting for 
three years produced, under the Emperor’s personal super¬ 
vision, a project of reform, which included amongst 
other proposals the abolition of serfage by endowing the 
peasantry with personal liberty, at the same time respect¬ 
ing the proprietary rights of the nobility and gentry in the 
land. The Ukases for giving effect to the reform thus 
proposed were ready for the Imperial signature, when the 
French Revolution of 1830 broke out, and the project was 
abandoned for the time. Meanwhile the Emperor had 
issued a Rescript enjoining the landed proprietors to treat 
their serfs “ with legality and as Christians ; ” and this 
was followed by a Ukase in 1S2S, by which the estates of 
the proprietors, who behaved harshly to their serfs, were 
directed to be placed under the administration of trustees. 
A further Rescript was addressed to the Minister of the 
Interior, insisting on the observance of a law passed by 
the Emperor Paul in 1797, 7 which provided that no serf 
should be required to render more than three days’ ser¬ 
vice in the week. In 1842 a Ukase was issued, which 
permitted lords and serfs to make terms as to the extent 
of the serfs’ land-allotments and the quit-rent (‘ obrok ’) 
payable for them to the lords. The object of this measure 
was to discover what forms of agreement would prove 
most popular and acceptable to both parties with a view 
to the framing of a general compulsory measure on the 
lines thus provided. The facility thus afforded was not, 
however, utilized in very many cases, owing to difficul¬ 
ties interposed by mortgagees. In 1847 the serfs were 
granted the privilege of purchasing their freedom and the 
lands occupied by them whenever the latter were put up 
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’ This law had remained almost a dead letter, because, as it did not 
'specify the quantity of land for which the service was to be rendered, 
the proprietor was able to secure compliance with his own terms by 
threatening to reduce the quantity of laud, of which the serf had the 
usufruct. 
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for sale by public auction. In the following year the 
serfs were allowed to purchase in their own names lands 
not populated, provided their lord gave his consent. Be¬ 
fore this, as serfs had no civil rights, they could not take 
a conveyance in their own names, and any such instrument 
was drawn in the name of the lord. This law of 1848 
never became well known to the peasantry, and few serfs 
were able to avail themselves of its provisions. The 
Emperor Nicholas further enforced an old law, which 
forbad the sale of peasants without lands (which provision 
had been evaded by first transforming peasants into house¬ 
hold slaves), and also the sale of land without peasants, 
if such sale reduced the quantity occupied by the serfs to 
less than four and a half djessatines (12 acres) for each male 
serf. Further he defined how much labour or what pay¬ 
ment in lieu of labour the lords w r ere entitled to claim from 
their serfs in different places and under different condi¬ 
tions. 

§ 86. In the Western or old Polish Provinces, where agri¬ 
culture was more advanced, and it was therefore the lord’s 
interest to deprive the serf of the land, more radical 
measures were carried out. The relations between lord and 
serf were made the subject of minute inquiries between 
1844 and 1852, when they w r cre embodied in rules which 
were applied to the settlement-deeds of the serfs, and 
of the few Crown peasants in those provinces, who were 
Mom generally leased out to the landed proprietors. In conse- 

mrasure* in c l uencc °f allegations that these rules had not been fairly 
the Western carried out, a Commission was appointed ; and upon a 
07' Mi Poi^h rev { s i Q yj 0 f the rules the nobles of Lithuania in 1857 
presented an address, praying for the abolition of serfage, 
thus forestalling the Emperor’s well-known wishes for the 
liberation of the serfs. In consequence, a general Commis¬ 
sion was appointed to prepare the draft of a law for improv¬ 
ing the condition of the serfs in the Western Provinces. His 
Imperial Majesty desired that the principle of the new law 
should be the retention of all proprietary rights over the 
soil, the peasant acquiring the right of redeeming only his 
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homestead, and of renting under a perpetual lease, either for 
money or service, such a portion of land as would suffice 
to support him, and provide for the fulfilment of his pecu¬ 
niary obligations towards the lord and State. Very consi¬ 
derable opposition was offered to this scheme by the nobles, 
who honestly believed that ruin to themselves could be the 
only possible result of abolishing serf-labour, regard being \pp re } iei} 
had to the want of capital, the unenlightened condition of s ions of the 

the peasantry and the absence of proper local administra- *K°-f 

. oerjrjLaoou) 

tion. Measures were now taken to quiet the apprehensions were 

of the nobility and gentry, who gradually came to take a abolts ^ e(i 
less alarmed view of the proposed reforms. In 185S a 
Principal Committee was appointed, composed of Ministers 
of State and some Members of the Council of the Empire, 
under the presidency of the Emperor himself. This Com¬ 
mittee dealt principally with the principles of emancipa¬ 
tion, while another Committee (Comite de Redaction) was 
appointed for the purpose of preparing the text of the 
new law. The projected measure was approved by a 
majority of the Members of the Council of the Empire ; JSmancipa - 
but was finally carried only by the Emperor’s exercise tion Art 
of his constitutional power of voting with the minority. u§\ d m 
The new law received the Imperial signature on the 19th 
February 1861. 

§ 87. Before noticing the provisions of the Emancipation 
Act of 1861, it will be important to obtain accurate ideas as 
to the condition of the cultivators of the Russian soil before 
the operation of this measure ; to have a correct concep¬ 
tion of the position and influence of the Mir ; to under¬ 
stand the problems and interests which had to be dealt 
with ; and to apprehend the arguments which were 
advanced by those who took different sides in the contro¬ 
versy. The peasantry of Russia in 1861 were thus classified: 

I—Twenty-two millions of serfs attached to the lands of 
the aristocracy and gentry ; II —Twenty-three millions Cl 
Of both sexes constituting the Crown peasantry; and HoTofZ' 

111—Three millions of peasants belonging to the Appanages RusxUni 
or private estates of the Royal Family. The Emancipation inm'C 
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Act dealt only with Class I. The condition of Classes II 
and III was somewhat different from that of the serfs. 

Me^Crow Tliey paid a monc y" rent > which was lower and less variable 
Peasants U ^ an that paid by the serfs of private proprietors. Their 
earnings could not be taken from them by any rapacious 
landowner, and they considered themselves freemen 
although their right of locomotion was as much limited as 
that of the serfs. 8 Their position was not, however, without 
certain disadvantages. After 1837 they were put under a 
separate administration, conducted by a number of local 
Inspectors and Sub-Inspectors, who expected to be sup¬ 
ported in affluence by the people over whom they were 
placed. A certain portion of land in each village had 
been tilled by the villagers jointly, and its produce devoted 
to create a reserve in case of famine, and for the support 
of schools and other institutions intended to improve the 
moral condition of the peasantry. The greater part of the 
produce thus raised was, after 1837, divided, according to 
nicely adjusted scale, 9 amongst the officers of the adminis¬ 
tration of the Crown Domains, the peasants of which had 
moreover to submit to other exactions of various kinds. 
The Appanage peasants were dealt with by special legisla¬ 
tion in 1863 ; and the Crown peasants, in 1866. 1 We are 

8 This is Mr. Michell’s views, from whose valuable Report on the System of 
Land 'Tenure in Russia in the Blue Book I have largely borrowed for this 
Chapter. Mr. Wallace, however, in his Russia , thinks that they practically 
enjoyed a very large amount of liberty, that by paying a small sum for a pass¬ 
port they could leave their villages for an indefinite length of time ; and, so 
long . s they paid regularly their taxes and dues, were in little danger of being 
molested.—Vol. I, p. 160. 

® This Hnd of regulated extortion is, or rather was, not uncommon in India. 

‘ The object of this legislation was to assimilate their position to that of the 
private serfs under the Emancipation Act. The Crowm peasants paid and 
still pay a poll-tax and a land-tax. They had formerly to render a certain 
amount of labour besides, but this (save for the purpose of road-making) has 
now been commuted into money-payments. The poll-tax yielded ten millions 
of roubles, the land-tax thirty millions. The poll-tax on each individual 
varied from 2 roubles 15 kopecks to 2 roubles 86 kopecks. 100 kopecks make 
one rouble, and 9 roubles 75 kopecks are equal to : overeign. Roughly speak¬ 
ing, the rouble is equivalent to a rupee. In addition to the three classes men¬ 
tioned above, there were (0 some freeholders living in detached farm-housea, 
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at present, therefore, concerned only with the twenty-two 
millions of private serfs. Of these, three-quarters of a 
million were domestic serfs, and they were not allowed to 
claim an allotment of land, unless they were registered as 
Domestic serfs, or had been converted into domestic serfs 
after 1858. They had to pay their lords the previous tax, 
which was fixed at a maximum of 40 roubles for a male 
and 30 roubles for a female, up to 1863, when they became 
absolutely free. The total number of proprietors who 
owned serfs in 1861 was 103,158, of whom 23 per cent, 
owned more than 100 male serfs ; 35*5 per cent., less than 
ioq and more than 20; and 413 percent., 20 or less. 
These proprietors owned 301 millions of acres, of which 100 
millions, or about one-third, were held by serfs either at a 
money-rent or upon service, or partly at a money-rent and 
partly upon service. Each male serf had thus the usufruct 
of about 10 acres of land, but this high average was made 
only by taking into account the north of Russia and the 
steppe country, where the tracts of land were very large. 
The quit-rent levied by the lords varied greatly in the 
different provinces, being regulated not so much by the 
productiveness of the soil, or the means of the serf as by 
the lord’s necessities. It frequently happened that the lord 
borrowed money on a mortgage of his lands and serfs," and 
added to the previous quit-rent of the serfs a sum sufficient 
to cover the interest of the loan and provide a sinking fund. 
In the Industrial 3 Provinces of Moscow, Wl.ulimir, Jarosaf, 
&c., the average rate of quit-rent was 9 roubles 29 kopecks 


found chiefly in Great Russia, and supposed to be the russianized remnants of 
the original Tchudes ; (2) some serfs, who had purcliased immovable property 
since 1848 ; (3) some Russians whose nobility had been lost, and who were 
glcbce adscripti on their own property ; and (4) certain Cossacks, whose free¬ 
dom and right to their property had been previously recognized. 

2 Such loans could always be obtained from the State up till 1859, when 
Government ceased to advance money on mortgages of lands and serfs. Under 
the Emancipation Act, Government foreclosed mortgages to the extent of 53 
millions of pound? sterling, and deducted the amount from the sums to which 
the lords were entitled under the Act. 

* Provinces in which other industries are pursued as well as agriculture. 


Domestic 
Serfs . 


Agricultural 

Serfs. 
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per male. In the purely Black Soil 1 Provinces, the average 
was 8 roubles 77 kopecks. In the Steppe r> and other pro¬ 
vinces, where there is scarcely any other industry besides 
agriculture, the average was 7 roubles 89 kopecks. In 
Central Russia, where the lord had abundance of land, he 
allowed for each male serf three djessatines 6 ( S}4 acres) of 
arable land, besides pasturage, wood for fuel, and timber 
for building. As the population increased, he added to' 
their allotments, always, however, taking care that the 
quantity of land which the serfs tilled for themselves 
should not exceed the quantity cultivated by them for 
his benefit. 7 When the population had increased to such 
a point that the serfs held half of the lord’s land, it is 
clear, that while the lord retained the other half, any 
further increase of population must have had the result 
of diminishing the allotment per male serf. In the Indus¬ 
trial Provinces the lord found it to be his interest to in¬ 
crease the area of serf-allotments, in order that he might 
increase the quit-rent. In the Black Soil Provinces, on the 
contrary, it was more advantageous to the lord to cultivate 
the rich soil than to take a moderate quit-rent ; and, as he 
therefore kept as much land as he could in his own hands, 
the size of the serfs allotment had a tendency to decrease. 

§ 88. It must not, however, be supposed that the serf 
made his own arrangement with his lord as to the land 


which he was to cultivate and the rent which he was to 
pay, or that the relatidn between the parties was exactly 
that of landlord and tenant. The individual serf was in the 


1 The Black Soil, or ‘ Chernozem,* Provinces form a large belt to the south 
of European Russia, and (shaking roughly) lie between Kief, Chemigof, 
Riaz 'n, Kazan, Saratof and Kishincf. 

0 South of the Black Soil belt. 

0 One djessatine is equal to 2*86 acres, 

7 Three -quart i- -11 the serf-lands in Re 4 a, and nine-tenths of the allot¬ 
ment in the Black. Soil Provinces, were held upon service, not at a money-rent. 
I\. o-third , of the sen , *,! Russia Proper held upon service. About one-fourth 
of the total serl-population held nol upon service, but at a quit-rent. The 
proportion of those who held at a quit-rent was larger in the Industrial Pro¬ 
vinces, being from one-half to three quarter:-. 
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first place a member of the Commune, 8 and in the second 

place a member of a Family; and we must now consider the 

effect of this two-fold position. By the law of Russia every 

male soul is bound to pay a certain tax to the State. We 

have seen that Peter the Great made the landed proprietors 

responsible for the collection of this tax, and they, in their 

turn laid the duty of collecting it upon the Commune, the Every Male 

Mir. Every Commune had thus to keep a list or register ^^entitied^' 

of its male souls. This register was revised at intervals, to Land . 

not always separated by even spaces of time, and upon 

revision every male, from the infant last born to the oldest 

greybeard, was entered in the register. No notice was 

taken of births or deaths between revisions of the register, 

the last revised register being acted upon until a fresh 

revision took place. Every Commune was liable to pay 

the tax for the number of males as shown in the register. 

Every male who paid tax was entitled to a share of land : 
in other words, the payment of the tax 9 and the right to 
hold land were mutually inter-dependent. The lord made 
over to the Commune a quantity of land proportioned to 


8 In most descriptions of the Russian Commune or Mir, the* * institution is 
described as if it existed in all the provinces of the Russian Empire. Hut 
the Communal System uf holding land prevailed only in the provinces of 
Great Russia, and had no existence in the Southern Provinces. In the 
Provinces of Poltawa, Chernigof and Kharkof the peasantry had been in the 
habit of arranging with their lords for the occupation of as much land as they 
could cultivate with the assistance of their Emilies ; and the Government 
were unable to introduce the Communal System of landholding. in the 
North-Western Provinces, however, Uie system . f separate h idings was 
replaced by the Communal System. The Emancipation Act, as will appeal 
from what follows above, introduced the Commune or Mir into all Russia as 
an administrative and financial unit , in order to carry out the principle of 
local self-government, and collective responsibility for imperial and local taxes , 
but, except as above stated, this ^iid not alter the system of holding the land. 

* The Russian peasant pays about half his disbursements in rent and taxes. 
Each peasant, according to Mr. Michel!, pays on an average 15 roubles per 
annum in taxes and redemption dues, the taxes being more than half. In 
Great Russia and. Little Russia the capitation tax, the imperial territorial tax 
and the redemption payments together average 10 to 13 roubles per head '; 
and in some places the addition of the local taxes will raise the average to iS 
roubles. A peasant household may thus luue to pay 30 to 60 roubles per 
nunum. 
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the number of taxable males ; and the Commune divided 
this land between its families. One family might contain 
a father and three adult sons, all capable of work ; while 
another family might consist of a widow aud four minor 
Division of sons, one only of whom could help the labour. In the 
Me Commune South, where the land was good, the cultivaton yielded 
more than enough to support the serf and his family and 
pay the taxes and the lord’s quit-rent. In the North, where 
the land was poor, the produce did not suffice to pay 
these due<s and maintain the family without other industrial 
labour. In the former case, the widow could afford to pay 
others for cultivating, while in the latter she could not. In 
the former case, therefore, she would willingly take four 
shares, a share for each male of the family ; in the latter, 
the forced acceptance of the same quantity would be ruin 
to her. The Commune made the division, having regard 
to this and other circumstances ; and while the lord never 
interfered, the peasantry accepted the decision of the Mir 
as an unalterable decree. During the period between the 
revisions of the register, the Commune occasionally made 
a complete or partial redistribution of the land in order 
to meet the justice of changed circumstances arising from 
deaths, adults being taken for the army, boys becoming 
old enough to work, and the like. The Commune, and not 
its members individually, was responsible to the lord for 
the amount of his quit-rent ; and this the Commune as¬ 
sessed according to the partition of the land. The shares 
were not separate parcels which each peasant could culti¬ 
vate as he pleased after the partition. The arable land 
of the Commune was divided into three zones. The first 
zone was next the village, cither a complete circle or a 
segment of a circle, and was better manured than the 
second zone, which lay outside the first. The third zone 
lay furthest off, and was seldom or never manured. 
Each share contained a strip in each zone, and the shares 
were distributed by lot. Shares in the pasturage and 
meadow land were similarly assigned by lot ; but while 
these lauds were redistributed every year, a fresh partition 
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of the arable lands was not made for several years after a 
division had taken place, and until altered circumstances 
satisfied the Mir that it. was desirable. To the general rule 
of partition there was one exception—the peasants’ home¬ 
steads continued to belong to them and their families, and 
were never subjected to redistribution. 

§ 89. The description just given has assumed that the 
serfs paid a quit-rent in money ; but by far the larger 
portion of them held not at a quit-rent, but upon sendee. 

As the Commune was responsible for the total amount of 
the quit-rent, so it was responsible for the total amount of 
labour to which the lord was entitled ; and this was regu¬ 
lated by the number of ‘ tiaglos.’ The tiaglo 1 was the 
labour unit, and consisted of a husband and wife, some¬ 
times a bachelor and a maid, or two young men. Each 
tiaglo was liable to the lord for three days’ labour in every 
week. It was therefore the lord’s interest to multiply the ^[ n , r j n 
tiaglos as much as possible. The land was generally or Labour 
allotted by the Commune according to the tiaglos, not mnt — Alloi ~ 
according to the number of male souls in each family, and Lands held 
this enabled the distribution of the burdens to be made u -P on i>ervice - 
according to the labour power of the families. When the 
lord required labourers, he or his steward gave intimation 
beforehand to the Starosta, or head of the Commune, who 
sent the number required, having obtained them from the 
tiaglos from whom service was due. The lord never inter¬ 
fered to determine what particular labourers should be sent 
him, the apportionment of the Labour-sendee as of the 
quit-rent being left wholly to the Commune. From the 
fact of the land being the property of the Commune arose 
the curious custom of regarding the local trades of the 
village as common property also. Every male soul was 
liable to pay his taxes and his share of the quit-rent, and 


1 Literal) , 1 burden drawer.' In some places the tiaglos consisted of a 
man, a woman and a hor--. Besides the three clays’ service, other burdens 
were frequently laid upon the tiaglo. The lord re juired lambs, chickens, eggs 
and linen cloth, and a sum of money from those peasants who were allowed 
to go away and work in towns. 


O 
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The Profits was bound to take his share of the land and render his 
of Trade share of labour. If the other members relieved him 
a* Common° from the burdens of cultivation and service, it was con- 
Properhj. sidered only fair that he should bring into the common 
stock what he gained 2 in consequence of being left free 
and so enabled to follow some special pursuit. In thirteen 
of the central provinces of Russia, the population are 
very extensively engaged in manufacturing industries. In 
the Provinces of Wladimir Moscow, St. Petersburgh and 
Jaroslav, some 350,000 persons are employed in manu¬ 
factories. In many villages some particular branch of 
industry, such as hardware, cutlery, the making of boots 
and shoes, wooden boxes and the like is pursued. Skil¬ 
ful workmen, who were able to earn good wages in the 
towns, were bound to bring their gains to the common 
village stock. Sometimes it happened that a peasant, 
who had been allowed to leave his village under a 
passport of the Commune, proved remarkably success¬ 
ful in trade or business or some other pursuit. As long 

as he remitted his share of the taxes and rent, and per¬ 

haps some drink-money for the members of the Copi- 
mune, he was left unmolested, until a bad season or other 
adversity caused a difficulty in raising the full amount of 
the taxes and quit- rent. He would then be called upon 
Power of for a special contribution ; and if he refused, pressure 
the Commune wou ld be put upon him by withdr port, 

sent members, in which case he would have to re turn to his village 

Occasionally this power was used by a needy or un¬ 
scrupulous Commune to extort money on less justifiable 
occasions ; and, in consequence, the police were entrusted 
with a certain discretion as to sending home to the 


2 To those conversant with Hindu law, the somewhat analogous case of the 
member of a Hindoo joint family will occur, as a similar feature in another 
system of common ownership. The acquisition of one member belong to 
the common stock, : f any part of the common stock hits been used in order 
to their acquisition ; and that some {felt teed ispre&imed until th 
vary be shown. F.ven the gains of science are common property, if science 
has been imparted at the family expense. 
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villages peasants whose passports had been notified as 
withdrawn. 

§ 90. The Commune consisted of the ‘ Starosta,’ 

Mayor or Elder, and the heads of families— all of whom 
had a vote. Its meetings were held in the open air, 
usually upon a holiday, in order that work might not be 
interfered with. The heads of families elected the Starosta ; 
and as the office involved trouble and responsibility, 
and carried with it neither honour nor profit, it was 
avoided by all, and not infrequently was forced upon 
the gieatest reprobate in the village. As every matter 

wab sett l c d by a majority of votes, those who really had 
inlluence with their fellow villagers could exert it without Constitution 
accepting the burdensome post of Starosta. The power Z^tcZ, 
o tic Commune depended upon custom, not upon any wunc or Mir. 
written law. As there was no power of appeal against its 
decisions, its jurisdiction became somewhat extensive. 

Besides dividing the land, it fixed the time to commence 
ploughing and hay-making ; decided whether a new 
member should be admitted ; expelled the incorrigibly 
idle by making them over to the recruiting officer; granted 
permission to erect new buildings on the communal land ; 
prepared and executed all contracts which it made with 
its own members or with strangers ; appointed the com¬ 
munal tax-collector, watchman and cowherd ; decreed 
the measures to be taken against members who did 
not pay their taxes ; and interfered, when it thought 
necessary, in the domestic affairs of its members. The 
mention of Heads of Families brings us to the consideration 
oi the sei f as a member of a Family. The power which 
the lord exercised over his serfs was reproduced within 
the Family in the power which the Head exercised over 
the other members. The lord had an almost unlimited 
right over the person and property of his serf. The law 
took no cognizance of any complaint made by a serf 
against his lord. The lord could, therefore, flog him with lIZ'ov'LIZ 
impunity ; send him to colonize a distant province, Siberia *'«-/«• 
for example ; cause him to be enrolled for military service; 
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and take from him all his property. So the Head of the 
family could inflict corporal punishment upon any mem¬ 
ber without appeal ; and his authority extended not only 
to the persons but to the property of all the members. 
The Head alone could possess property ; the other mem- 
Power of the bers, of both sexes and all ages, worked, as far as their 
Head of the strength enabled them, for the common benefit of the 
fheZher lC? family, giving the proceeds of their labour to the Head, 
Members . anc | receiving individually from the common fund only 
as much as the purse-bearer thought lit to give. All 
lived in the same house and in common mess ; and except 
the Head, few received anything beyond food and clothing. 3 
Such then was the condition of the serf; liable to be 
flogged at the will of his lord ; if not the Head of a 
family himself, liable also to be flogged at the will of 
the Head ; tied to the soil and bound to work three days 
in the week for his master, while from the labour of the 
remaining days he had to maintain not only himself and 




3 The Head of the family was usually the grandfather, father, uncle, elder 
brother or other merater, who combined seniority and capability. 

The above picture of the family and its Head has been taken chiefly from 
Mr. Michell’s description. Mr. Mackenzie Wallace’s account differs in 
assigning a very much less degree of arbitrary power to the head of the house 
or family, who is termed ‘ Khozain,’ the administrator ; and in some districts 
‘ Bolshak,’ the Big One. According to Mr. Wallace, the Big One, unless he 
possessed an unusual amount of authority, never bought or sold, or did any¬ 
thing important without the express or tacit consent of the other grown-up 
males. His position, as described in Mr. Wallace’s pages, presents a very close 
analogy to that of the 4 Karta,’ or managing member of a Hindoo joint family. 
The term ‘ Khozain * (not unlike the word ‘ Karta ’) may be applied equally 
to a shopkeeper, or the head of an industrial undertaking, and does not 
necessarily convey the idea of blood-relationship. No doubt, much depended 
in individual cases upon the intelligence and force of character of the Khozain, 
more especially where (unlike Bengal for nearly a century past) there was 
nn formal administration of justice which defined and limited his power. 
Mr. Michell describes the state of things before the Emancipation Act ; while 
Mr. Wallace's observation was that of state of the tilings more than ten years 
after the operation of the Act had begun. Hi is fact may explain the differ¬ 
ence between their views. Another point of analogy between the Russian and 
Hindoo systems is afforded by the ride of inheritance, under which the males 
share cquany on the death of Khozain. 





his wife and children, but others who from age or non-age General 
were unable to contribute a share of labour ; compelled to view of the 
bear this burden by tilling the soil, in which he had no 
property, not in the way in which he wished or could make 18 G 1 . 
most profitable, but according to the three-field system and 
as directed by the Commune; liable to pay heavy taxes 
to the State, not only for himself and the non-working males 
of his family, but frequently for other non-working males 
of the Commune, who belonged to a family in which there 
Was no wot king male; deprived of any incentive to indus¬ 
try by the knowledge that the special gains of his greater 
exertions must become part of a common fund in which 
us own share was exceedingly small, and at the same 
tune dependent upon the arbitrary will of another ; an 
inseparable atom of a slavish system, which allowed no 
freedom of thought, no liberty of action, no individuality, 
no independence. 4 

§ 91. As soon as it was resolved to enfranchise the 


According to Russian law, the lord might impose on his serfs every kind 
of labour, might take from them money-dues (obrok) and demand from them 
personal service, and the only restriction was that they should not be ruined 
and that the number of days fixed by law should be left them for their own 
work. He might transform peasants into domestic slaves (in which event 
they lost their share in the Communal land), and, instead of employing them 
himself, might hire them out to others. For offences against himself or any 
one under his jurisdiction he could inflict corporal punishment not exceeding 
forty lashes with the birch, or fifteen blows with the stick. If he considered 
any uf his serfs incorrigible, he could have them transported to Siberia by 
paying the expense of sending them there, or could have them drafted into 
the arm y* Iic c °uld call in the Police or the Military to support his authority. 
A Ir * Mac henzie Wallace classes the proprietors who oppressed their serfs 
t us : (i) those who managed their own estates and oppressed merely for the 

purpose of increasing their revenues ; (2) retired officers who wished to iniro- 
1 uce discipline, and cure laziness, disorderliness and other vices ; (3) absentees 
who lived beyond their means and forced their serf-steward, under threat of 
sending him or his son as a recruit, to extract from the estate a larger yearly 

sum than it could reasonably be expected to yield ; and (4) in the later years 

, mcn w ^o bought estates as a mercantile speculation, and endea 

ZIm r ina l e a LT Cl \ m ;: nry ab ; r POSiiible ° ut of in the shortest 
1 *sible time See Wallace s II, pp. 260, 262. The last wore the 

^atest oppressors. In Ireland, as we shall see hereafter, NV, (3) and (1) 
Welc tlie hardest landlords. 
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Russian serf, the serious question arose— How could this be 
done so as best to consult the interest of the serf himself, 
the interest of the lord, and the interest of the State ? 
Should his enfranchisement involve his divorce from 
the land, in which he believed that he had an interest 
inseparable from his birthright, 5 and should the grant 
of his liberty convert him into a landless labourer after 
the English type? If this solution were adopted, it 
was clear that the capital was wanting which might create 
a wages-fund and afford him employment, while he had 
himself no capital, which would enable him to become a 
farmer after the English pattern. Was then the example 
of Germany to be imitated, and the serf to be converted 
into a peasant proprietor ? A strong protest was made 
against expropriation ; and many doubted if it would be 
safe to confer complete independence upon those whose 
slavish life and training had tended to repress self-reliance 
and discourage individual industry. Further, if this course 
were adopted, the lords must be indemnified, and no fea¬ 
sible scheme of indemnification at first suggested itself. 
Then all the systems of the Western Nations operated to 
place the ownership of the land in the hands of a class, 
more or less limited, outside of which was a larger class, who 
had no share in the land, and whose increase must, sooner 
or later, form a hungry and dangerous proletariate. None 
of the systems, none of the reforms of Western Europe, 
appeared to give promise of secured prosperity in the future ; 
and more than one party looked to the Russian Mfr as the 
one institution, whose rehabilitation and establishment upon 
a solid basis could afford the hope of a sound social edifice, 
safe from those evils which threaten Western Nations. The 
Slavophils, who venerated everything purely Russian and 
refused to follow in the wake of Western civilization, re¬ 
garded the 'Ifr and the common ownership of land as the 
great safeguard against social disruption in the future. The 
Conservative party desired to save this institution, if they 

“ Wo are yours, but the land is ours'’ -was the serfs common observation 
to his lord. 
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could save nothing else, from those radical changes which 
were about to subvert the ancient order of things. The 
Socialists, who saw no prospect of obtaining nil the refoims 
which they desired, were willing to accept communism in 
land as a first instalment of their hopes and desires. 1 hus 
several parties, whose aggregate strength was more than 
a match for all opposition, agreed that the Mfr should-be 
restored and strengthened and made an important admin¬ 
istrative element in carrying into effect the enfranchise¬ 
ment of the serfs. 

§ 92. The arguments in favour of the Mir may be thus 
briefly stated. That any class of individuals should be 
able to exact a rent for the use of land from another class 
is an injustice to the latter. The only rent which is unob¬ 
jectionable is that which is paid to Government for the 
purpose of meeting the expenses of the State. As every 
member of the Commune is entitled to a share of land, this 
injustice is obviated. As no one will be landless, none 
will be without the means of earning a living. Thus there 
will be no poverty-stricken proletariate, without property 
and without interest in maintaining existing institutions, serrations in 
whore only hope of bettering their condition lies in subvert- <*/ thc 

ing or at least changing thc present state of society, and d 
whose existence in Western communities is an ever-present 
source of danger. The Mfr requires no Poor Law. It is 
* the best of Poor Laws to itself, for it prevents the existence 
of destitution which requires relief. 1 he feeble infant, the 
aged, and those whom disease or accident has incapacitated 
from work, receive equally with the able-bodied an allot¬ 
ment of arable land attended with burdens which neces¬ 
sarily fall upon those members of the family who are cap¬ 
able of working. As thc birth of every male child entitles 
thc family to an additional share of land, it is unnecessary 
to discourage the increase of population, or to prevent it 
by methods, which political economy may deem expedient, 
but which morality condemns. As the share of a child is 
his birthright, over which his parents have no control, the 
children do not suffer for the thriftlessness or prodigality 
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of the fathers, and the transmission of vicarious suffering by 
inheritance is abrogated. As every member of the com¬ 
munity has a stake in the existing institutions, he has a 
direct interest in maintaining them ; and thus the Mir has 
a strong inherent element of order. As the stake of all is 
alike, there is no social inequality ; and thus there is little 
risk of class-contests and intestine wars, which have under¬ 
mined and destroyed so many ancient societies. Nor is 
there that struggle between capital and labour, which is 
such a dangerous clement in the constitution of modern 
communities. Finally, the Mir is particularly favourable to 
colonization, the most effective resource for relieving the 
soil from the pressure of too great a population ; and an 
expedient particularly feasible in Russia, which possesses, 
both in Europe and Asia, such vast unoccupied tracts. The 
arguments on the other side of the question are not so 
numerous or so weighty. It is said that population, thus 
encouraged to increase, 6 will rapidly extend itself to the 
utmost confines of the Communal lands ; and although 
Argument* emigration and colonization may defer the inevitable consc- 
adverse to q Uence for a time, the day must come when the size of the 
allotments will have to be reduced for all; and then will be 
felt the want of those other industries which individual 
enterprize alone can create ; that the final result will be a 
dead-level of poverty—a communism of misery. Then 
periodic partition prevents permanent improvement of the 
soil, because no occupant is long enough in possession to 
make it worth his while to incur expense or expend industry, 
the profits of which will be enjoyed by another. Further, 
Russian agriculture is rude and antiquated ; but the possi¬ 
bility of reform is prevented by the three-field system, com¬ 
pulsory on all the members of the Commune. In reply to 
these last two objections it has been urged that the Mfr 
could easily be converted into an agricultural association, in 
which, not the land, but the produce, would be divided, and 



■ 

population has increased slmw.Vi, and thi? in consequence of the great niorta. 
lity (from preventable causes) amongst infants and children. 
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that the best improvements of the land and in the mode of 
cultivation could then be introduced. Lastly it is said, that 
the joint responsibility of all the members for the demands 
of the State and the lord weakens the motive of individual 
exertion by making the industrious pay for the idle. The 
Mir has not yet had a fair trial under conditions of full 
ireedom ; and it is suggested that such experience will 
discover further arguments against it, which are now forth¬ 
coming against other systems which have been tried. It is 
equally fair to say that experience may also discover fur- 
thci arguments in its favour. It may, however, be observed 
that the strongest arguments in support of the Mir are 
based, not on the excellencies of the institution itself, but 
on the defects of other systems, which have been tried under 
conditions to which the Mir has not as yet been subjected. 

In a puiely agricultural country, in which the pressure of 
population has, under any system, brought about morcelle- 
ment of the land to such a degree that, in the most favour¬ 
able years, the parcel belonging to each family will yield 
it a bare sustenance, it is not easy to see how the Mir as 
an institution could improve matters. If the Mir had 
existed in Ireland before the famine of 1848, would the 
suffering and mortality have been less ? 

^ 93. It being resolved to make the restoration of the 
Mir one of the main features of the Emancipation Act, the 
other important questions to be settled concerned the 
peasants’ homesteads and the land of which they had been 
enjoying the usufruct upon condition of rendering service 
or paying a quit-rent. It was at first proposed that the 
emancipated serf should be assisted by the State to enable tfle 
him to purchase his homestead, and that the land of which 
he had been enjoying the usufruct should be left in his occupied by 
possession for nine, ten or twelve years at a rent to be fixed ^ ' St ' rrs 
by the law ; and that, on the expiry of this period, the 
proprietor and the ex-serf should be left to settle the terms 
of further holding by mutual agreement and without legis¬ 
lative interference. This proposal, however, met with the 
strongest opposition from the advanced Liberal Party in 
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Russia and from the Russian Revolutionary Press in 
London, which had, from the first, insisted on the com¬ 
pulsory expropriation of land in favour of the peasantry, 
contending that the enfranchised peasant would be as 
incapable of resisting any rack-rent, which the lord desired 
to impose, as he had been when a serf of resisting his 
master’s demands. Bound to his homestead and the 
locality, he must accept the lord’s conditions or starve. 
It was then proposed that the serfs should be assisted to 
purchase not only their homesteads, but also allotments of 
land between a certain maximum and minimum. Finally 
it was decided that they should be permitted, on certain 
conditions, to redeem, in addition to their homesteads, 
certain allotments of arable land. The lords themselves 
suggested this settlement of the question—a majority of 
them being satisfied that the lands, of which the peasants 
had cm) joyed the usufruct, would never be restored to them ; 

and believing it therefore the wisest course to obtain from 
the Legislature favourable terms for making it over to the 
t,ending peasantry. The leading principles of the Emancipation 
l th™Emm- f Act of 1861 were then the following: — 

{•ifia/ian Act I.—The cession to the serf of the perpetual usufruct of 

°J 1801 • his homestead and of a certain allotment of land 

on terms settled by mutual agreement, or, fail¬ 
ing such terms, on conditions fixed by law. 

jj _.The right of the serf to purchase his homestead on 

terms fixed by mutual agreement, or, failing such 
terms, on conditions fixed by law, subject how¬ 
ever to the lord’s right of refusal to sell the 
homestead without a statute land-allotment. 

III . —State assistance to the serf for the purchase of his 

homestead and a land-allotment (when the lord 
is willing to sell the latter). 

IV. —The conversion of all service into a money-rent on 

terms fixed by law. 

V.—Communal and Cantonal self-government. 

$ 04 . Let us first examine the provisions of the Act, as 
they directly affect the serf. In the first place, he nomi- 
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ally obtained the rights of a freeman — nominally, for 
there are several provisions which keep him tied to the 
land and restrain his power of free locomotion. The poll- 
tax, for example, was still maintained; 7 and the State 
could not suffer any contributor to its resources to abscond. 

In one respect, however, the gift of freedom was real. 

"I he lord s power of chastising his serfs at his pleasure was 
taken away, and this personal degradation inconsistent 
v ith freedom ceased to exist. Then the peasant’s inalien- TheSerf how 
able right to his homestead was recognized ; and he was ifil 

a owed the option of holding it as a perpetual tenant On provisions of 
payment of a small quit-rent, or redeeming it and making <*«>’»««««* 

■ t his own. The log-huts, of which the villages consisted?^ ^ 
had been constructed by the serfs themselves, generally 
" ith their own hands 8 and with timber, which they were 
allowed to take in any quantity from the forests. These 
huts were the only separate property of which the serfs 
had exclusive private possession, and they regarded them 
as their own. They had seldom, if ever, been assessed in 
respect of them with money-rent or with service, which p 
were levied in respect of the arable land only. In’ recog- «,TrtT 
mzmg the right of the peasantry to their homesteads, the Pea ™»t« 
Legislature followed a principle, which was adhered to as Homes,eads ' 
far as possible in the whole Act—the principle, that is, of 
respecting existing circumstances as far as was compatible 
with the general intention to be effectuated. The amount 
< ’t quit-rent (obrok) assessed upon the homesteads varied 
in the different Zones * 1 ' 1 into which the country was divided 


’ r>urinj? the six years m:\t after ih<- p;< -. ,ing oT tin- Kmnnci|>.u'n>n Act, this 
tax was twice increased, the total increase b< ing 50 per cent. 

N In India the rnut or clay built houses of the rtiiynts arc similarly constructed 
hy themselves. 

0 There were four Statutes passed for the four following divisions of the 
country • — 

I. lircat Russia, White Russia and New Russia 5 the Zone without 
Black Soil, including nine regions, 


II. 

III. 

IV. 


— kittle Russia, the Zone of Black Soil, including eight regions. 

- Kief, Volhynia and Bodolia (South-western Provinces). 

-Wilna, Grodno, Kowno, amt part of Wtlelwk (North western Pruvs.) 
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for the purposes of the Act. In Zone I homesteads were 
classified into (i) those in purely agricultural districts ; 
(2) those in districts where the peasantry are principally 
engaged in trade, manufactures, &c., or have extensive or 
valuable vegetable gardens ; (3) those in localities having 
special advantages or being within 18^3 miles of St. 
Petersburg or Moscow ; and (4) those in districts where 
higher rents are payable on account of trade or manu¬ 
factures conducted on a large scale. The lord placed the 
homesteads under the classes to which he considered that 
they fairly belonged ; and this was confirmed or otherwise 
by certain local authorities. The rent of the homesteads 
varied from 1 to 2^ or 3roubles. In Zones IT and III 
a separate rent was also assessed. In Zone IV no separate 
rent was required ; and if the peasant purchased his home¬ 
stead only, the payment for his arable land was reduced by 
six per cent. When the peasant desired to redeem, the price 
of the homestead might be settled by mutual agreement. 
Failing this, the legal value of a homestead in Zone 1 
was ascertained by the capitalization of the quit-rent or 
obrok at 16% years’ purchase. In other Zones the normal 
value of the homesteads was fixed at 102 roubles per djes- 
satine, but this might be increased to as much as 240 roubles 
per djessatine by special local advantages, such as trade, 
manufactures and the like. The assistance of Government 
was not given, when the peasant purchased his homestead 
without any allotment of land, which, it will be borne in 
mind, could only happen when the lord consented. 

§ 93. Coming now to the allotments of arable land, the 
Emancipation Act dealt with this part of the subject by 
/'provisions substantially reducible to the following heads : 
' T .—It determined the quantity of land to which each serf 
..’was entitled, subject to a maximum and minimum varying 
for each Zone, II.—It fixed a maximum payment per 
head for a maximum allotment of land; this payment to be 
reduced according to a determinate scale, when the allot¬ 
ments fell short of the maximum. III.—It made it impera¬ 
tive 011 the serfs to hold the land for nine years— i.c. z up to 
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1870—at the rental so fixed. IV.—It empowered the lord 

to compel the serf to purchase with State aid his homestead 

and the statute land-allotment. 1 V. — It empowered the 

serf to demand the sale to him of his homestead and the 

statute land-allotment, but the lord could avoid compliance 

with this demand by making an absolutely free grant to 

the serf of a quarter of the maximum allotment, including 

the homestead : and this grant operated as a settlement of 

all claims and a determination of all compulsory relations 

between the parties. This quarter of the maximum be- The Beggar's 

caine known as the “ Beggar’s allotment.” The Act fixed a Allotment 

maximum and minimum allotment per male soul for the 

two first Zones. The maximum varied for the different 

regions from 2% to 7 djessatines, and the minimum was 

one-thiid of the maximum. Where the peasant was already 

in possession of more than the maximum, the excess was 

taken from him, unless the proprietor was willing to cede 

it. Where he held less, the deficiency was to be made 

good. Exceptions to the general rule might be allowed in 

industrial localities where the peasants had not been in 

possession of much land ; and in any case the lord was The Jnrd 

entitled to retain one-third of the whole culturable area of entitled to re- 

his estate. In the Steppe Zone there was an uniform allot - tam a certain . 

, , , tiii, proportion ot 

ment per male soul, and the lord was entitled to retain half Me Cnltnr-' 

the culturable area. For the Little Russian Provinces °f 'h^E^aie 

Poltavva, Chernigof and Kharkof, there was a maximum 15 ^ f ’ 

and minimum, the latter being half the former ; and the 

lord was entitled to retain one-third of the culturable area. 

In the Provinces of Kief, Volhynia and Podolia the 

communal lands, which had been declared inalienable in 

1 847-1848, were left as they were for the perpetual use 

and enjoyment of the 1 temporarily attached ’ peasantry 

of each village, as those serfs were termed who had not 

redeemed their allotments ; and a scale of payments was 


’ Thu effect of this was that it was not the serf, hut the lord, who had the 
° pUon nf determining whether the -erf should hold under a perpetual tenancy 
° r purchase the freehold with State aid. 
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fixed by way of rent. In the Provinces of Wilna, Grodno 
and Kowno and four districts of Witebsk, the .peasantry 
were declared entitled to the perpetual usufruct of the 
fields and homesteads previously occupied by them. The 
allotment per male soul could not be diminished by more 
than one-sixth. The lord was, however, entitled to retain 
one-third of the culturable land. It will thus appear that 
in those provinces, in which the serfs had previously had 
the occupation and usufruct of the land, the allotments 
approached very nearly in size to their previous holdings ; 
and where such occupation and usufruct had not become 
customary, the extent of the allotments was fixed by the 
Act The allotments were composed of culturable land 
only. In the first Zone, only certain woods, in which the 
peasantry had been specially granted the right of cutting 
timber, were included. Certain streams used for watering 
cattle were also included, together with the right of way to 
them. Within the first Zone each male serf was allowed 
to claim, in addition to the actual site of his hut, 120 square 
fathoms (of 7 feet) for sowing hemp, and °oo square 
fathoms of common, if the limits of the homestead had 
not been previously defined. In the second Zone 1,200 
square fathoms, and in the fourth Zone 1,600 square 
fathoms, were allowed in addition to the site of the hut. 
In the third Zone 1,800 square fathoms were allowed in 
addition to the hut, and 320 square fathoms of common. 
With the exceptions above stated, the lord was not 

bound to give the serfs timber for building ; and they 

could claim the right of receiving fuel under certain con¬ 
ditions of payment, only in those localities in which they 
had previously enjoyed the right of cutting fuel. 

§ 96. It will have appeared from what has been said 
The lord had that, although nominally the peasant had the option of 
the power, either leasing or purchasing his homestead and a land* 
hui lt a-ns not allotment, the lord had practically the power of deciding 
whether he should purchase or not. In the most fertile 
compel the districts it was the lord’s interest to keep the land and 

cluSe } *' Ui P rcvcnt 41 c peasant from obtaining his full allotment. 
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: was accordingly in these districts that nine-tenths of the 
cases occurred, in which the Beggar’s allotment was given 
to the serfs. In the less fertile districts, on the other hand, 
it was the lord’s interest to compel the serfs to purchase 
allotments with State aid— -first, because, if he kept the 
land himself, the cultivation of poor land with paid 
labour was not likely to be remunerative ; and secondly , 
because, if the serfs were not attached to the soil be¬ 
fore 1870 by making them purchase and so become 
liable for the State advances, they would probably then 
move off to the richer soil of the Volga basin, and his estate 
would be depopulated. The Emancipation Act, it will be Rules wider 
remembered, made it compulsory on the serfs to hold Stale 

1 1 1 1 r • . , _ A id was 

the land only for nine years— i.e ., up to 1870. After that afforded by 
period, if (1) the serf had not applied of his own will to Government 
purchase, or (2) the lord had not required him to pur-^/e VfAl- 
chase, the relations between the parties were at an lotments . 
end. The State aid or redemption advance, by which 
the serf was enabled to purchase his allotment, was 
determined by multiplying the rental by 167^ ; and of 
this capitalized rental four-fifths were advanced by 
Government, when the whole of the allotment specified in 
the deed of settlement was purchased ; and three-fourths 
upon the purchase of any part less than the whole. The 
redemption advance, if it did not exceed 1,000 roubles, 
was paid in five per cent. State Bank Bills : and when it 
exceeded this amount, partly in Bank Bills and partly 
in Redemption Certificates, which latter were gradually 
exchanged for five per cent. Bank Bills. When so advanc¬ 
ing the purchase-money, the Government deducted any 
debt due by the lord to the State Bank ; and the interests 
of private creditors also were provided for. When the pur¬ 
chase was effected by mutual agreement, the peasants 
might undertake to make payments to the lord over and 
above the amount of the Government redemption advance ; 
but Government did not guarantee these extra payments. Conflitions o/ 
When the purchase took place in consequence of the J*u>chuse. 
serfs having demanded to purchase their homesteads and 
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the lord insisting on their purchasing the land-allotments 
also, the serfs were bound to make an additional payment 
of one-fourth of the redemption advance, when the whole 
of the allotments were purchased ; or one-third in cases 
of purchase of any portion less than the whole. When 
the purchase by the serfs was solely in consequence of the 
lord’s demand, he could not insist on any additional pay¬ 
ment, unless the serfs desired to purchase a portion only 
of their allotments, in which case he was entitled to an 
additional payment equal to one-fifteenth of the redemption 
advance. 

§ 97. The redemption advance is repayable by the pea¬ 
sant in 49 years, his payments during this period being 
equal to six per cent, on the total amount advanced. The 
peasants may elect to repay the advance in instalments of 
not less than ten roubles, and in this case a corresponding 
deduction is made from their yearly payments. When the 
land has been purchased by the Commune the re-partition 
of the annual payments among the peasants or families of 
the village is left to the Commune. The amounts annually 
payable are collected by the Starosta, or head of the Com¬ 
mune, or by the Tax-gatherer, where there is one, together 
with the Government taxes. Those peasants who have re¬ 
deemed their allotments are free from all relations of depend¬ 
ence towards the lord, and are substantially proprietors of 
the soil with certain limitations, viz.: —(1) until 1870 the 
land could not be alienated at all ; (2) since 1870, and until 
the repayment of the redemption advance, the land can be 
alienated only on condition that the money received be 
paid towards the extinction of the redemption debt ; and 
it may not be mortgaged, nor leased so as to prevent 
Government levying a distress in case of default in making 
the payments. Land purchased by a Commune becomes 
the property of such Commune, which has the right of 
partitioning it amongst the members ; but no such partition 
can be effected without a resolution, carried by at least two- 
thirds of such members. By a similar resolution the land 
may be broken up into family parcels and the community 
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of landholding dissolved. It has been already observed 
that, notwithstanding the Emancipation Act, the enfran¬ 
chised serf has not much greater freedom of locomotion 
than before ; and indeed there are many provisions of the 
Act itself which prevent him from being a free agent in 
this respect. His liability to the poll-tax still remains, 
and this tax is collected by the Commune, who therefore Peasant* still 
will not allow him to go away without a passport. If he ^^7 ^ 
have purchased his allotment, he is liable for the annual numerous hi- 
redemption payments ; and this liability also ties him to (l \ rect provi- 
the purchased soil. Then a peasant cannot leave his W 
Commune and relinquish his allotment without the con¬ 
sent of the Communal Administration ; and in order to 
obtain this, he must (1) give up his right to a share of the 
Communal land ; (2) give up his share to the proprietor, 
if the Commune will not receive it ; (3) satisfy his liabi¬ 
lity (if any) in respect of the annual recruitment ; (4) make 
good all arrears of imperial, local and rural taxes due by his 
family, and pay all taxes up to the 1st January of the fol¬ 
lowing year ; (5) satisfy all private claims, and perform all 
contracts that have been exhibited to the Cantonal Adminis¬ 
tration ; (6) be not under judgment or pursuit ; (7) make 
provision for any members of his family remaining in the 
Commune and unable to work from youth, old age or 
other cause ; (8) make g'ood any arrears of rent due on 
his allotment; (9) present the resolution of another Com¬ 
mune admitting him as a member, or a certificate that he 
has purchased the freehold of land equal to at least two 
statute allotments and situated not more than ten miles 
from the Commune, to which he desires to attach himself 
All these conditions, difficult of compliance in any parti¬ 
cular case, debar the great majority of serfs from leaving 
their village and removing to another locality. 

§ 98. The amount of the quit-rent, ‘obrok/ as regu- 
. by the Emancipation Act, varied in different local : 9 

tics. In Zone I it was 3 , 9, 10 or 12 roubles per allotment Q„ 7 tZ[ ° f 
for a male peasant. When the actual allotment was and * Um 
smaller than the statute allotment, provision was made for "nJZnL 
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a reduction. The quit-rent might be raised or reduced 
by the Provincial Courts under certain circumstances, but 
could not in any case be raised above the rate paid pre¬ 
viously to the Emancipation. It might be raised by one 
rouble per male under any of the following circumstances, 
—(i) if the peasantry held valuable meadows ; (2) if the 
village were not more than 5 versts (3^ miles) from a 
town having 20,000 inhabitants or from a wharf on a river \ 

(3) if the village had itself a wharf on a river ; (4) if 
the peasantry had fisheries or any peculiar advantages 
or conveniences, the rent might be raised by more than 
one rouble per male under any of the following circum¬ 
stances : —(a) if the village were not more than 25 versts 
(18^ miles) distant from any of the Capitals, and were 
a place of summer resort for the inhabitants of such 
Capitals ; (b) if the villagers pursued any manufacturing 
industry or were specially engaged in trade ; (c) if a 
market or fair were held in the village. Similarly the 
quit-rent might be reduced on the demand of the peasants 
in any of the following cases : —(1) where the land was 
poor, as compared with land in the neighbourhood ; (2) 
where the fields were inconveniently distant from the 
village , (3) where the peasants were deprived of fuel j 

(4) where the statute allotments had been reduced. In 
Zone II the quit-rent was regulated by a sliding scale, and 
varied from 1 rouble 40 kopecks, to 2 roubles 80 kopecks 
per djessatine, according to locality. It might be raised 
by 10 per cent, under any of the circumstances which 
allowed an increase of I rouble in Zone I : and it could 
be reduced by 10 per cent, on any of the grounds cn 
which a reduction might be made in the same Zone. In 
Zone III the rent was fixed in money or in service on 
a certain scale per djessatine ; and it might be raised or 
reduced by not more than 15 per cent, on grounds similar 
to those above stated. In these three Zones the rents 
were liable to re-assessment after twenty years. The 
periods, at which the rent was to be payable, might be fixed 
by agreement with the lord, who had, however, the right 



and Tenant in Various Countries — {Russia). 195 



to demand half a year’s rent in advance. In the first Zone 
money-rents might by agreement be converted into pay¬ 
ments in kind or in labour, but no such contract could be 
made for a longer term than three years. 

§ 99. The service due by the peasants in lieu of rent 
was defined by the Emancipation Act to be forty days’ 
service per annum of a man, and thirty days’ service of 
a female, for a maximum allotment in Zones I and II, 
or a statute allotment in Zone III. The service for 
smaller allotments is regulated by a sliding scale. New 
contracts for holding land upon service cannot be made 
for any period longer than three years. Working days * 
are vernal or hibernal ; three-fifths fall in summer and 
two-fifths in winter. A day on which the peasant supplies ^ r0l ^ s,0 ^ s 
two horses is equal to one and a half working dzys,'guiftion of 
and the labour of three horses is equal to two working Servic ^ 
days. 1 he working days are distributed equally over each ° U ^ 
week of the half-year. When the land is held by the 
Commune, the lord cannot demand more than one-third of 
the number of days’ service due in any week ; and where 
it is held by peasants individually, he cannot demand more 
than one labourer from a family that owes three days* 
service in the week, or more than two labourers from a 
family that owes four to six days’ service in a week. The 
lord previously intimates to the Starosta the number of 
days’ service that he will require during the week ; and 
communicates overnight the place where the labour is to 
be performed, the nature of the labour, and the kind of 
agricultural implements required. The Starosta arranges 
accordingly. The age of a male labourer must be between 
eighteen and fifty-five, and that of a female labourer 
between seventeen and fifty. Twelve hours in summer 
and nine hours in winter, not inclusive of rest, are required 
to make a working day. When the labour has to be 
rendered at a distance of more than four miles, a deduction 
of time is allowed for distance. The peasants have the 
light of electing to pay money-rent instead of service ; v ' ce 
but they must give the lord a year’s notice beforehand, and Moii ^ reut 
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must owe no arrears of service. When four-fifths of the 
members of a Commune hold their lands at a money-rent, 
the lord may insist upon the remaining one-fifth paying a 
money-rent instead of service. Before a peasant can pur¬ 
chase his allotment, rent in service must be converted into 
money-rent. The peasantry have not, to any very great 
extent, availed themselves of their right to convert rent- 
service into money-rent. The law has taken away the 
power of personal chastisement, and the number of work¬ 
ing days is not excessive. Money is scarce, while the 
peasant has labour to pay without having to borrow. It 
would thus appear that a considerable number of the 
peasantry, who continue to be perpetual usufructuaries, still 
pay their rent in service ; and it is very common to find 
peasants purchasing with labour the fuel which, while serfs, 
they received gratuitously. Meadows and pasture lands, 
which were not included in the allotments, are also leased 
at a rent to be paid in labour. Both parties thus take 
advantage of the provision, which allows labour contracts 
for a period not exceeding three years— the peasants to 
pay in the manner which as yet best suits their convenience 

_ the lords to obtain for the cultivation of their own lands 

that labour which they might otherwise find difficulty in 
procuring. 

§ 100. One of the most ambitious objects of the Eman¬ 
cipation Act was the introduction of Communal and Can¬ 
tonal Self-Government. In order to effectuate this object, 
the Commune, the ancient Mir, was rehabilitated and 
reconstituted on a new basis, recognized and defined by 
Communal express legislative enactment. The Communal System was 
and Cantonal thus converted into an administrative and judicial insti¬ 
tution. The New Commune was made to include peasants 
established on the land of the same proprietor , and might 
consist of an entire village, or of a detached portion of a 
hamlet, or of groups of habitations or small farms in close 
proximity to each other and enjoying allotments in com¬ 
mon or possessing other general economical advantages. 
The law enacted that each Village Community, whether the 
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tenure of its lands was communal or individual, should be 
responsible by a reciprocal bond for each of its members 
in respect to the regular payment of Government, Provin¬ 
cial, and Communal taxes. A meeting of the Commune 
consists of the Starosta, Head or Mayor, who is to occupy 
the first place and maintain due order ; the Village Officers, 
such as tax-gatherers, inspectors of grain stores reserved 
against famine, of schools and hospitals ; and of all male 
heads of families. It is competent to (1) elect the Com¬ 
munal officers and representatives at Cantonal Meetings; 
(2) expel “vicious or pernicious” persons; (3) permit 
members to quit the Commune and admit new members ; 
(4) appoint guardians and trustees ; (5) sanction the division 
of families ; (6) regulate all matters relating to the Com¬ 
munal land, its partition, the number of tiaglos, &c.; (7) 
dispose of any allotment falling vacant ; (8) make repre¬ 
sentations to Government concerning the common interest, 
the care of the poor, education and the like ; (9) levy taxes 
for communal expenditure; (10) assess the imperial, local, 
and communal taxes amongst the members of the Com¬ 
mune, also the contributions in respect of carts, quartering 
of troops, and such like; (11) control the accounts of the 
Communal officers and fix their remuneration; (12) settle 
matters relating to recruitment; (13) distribute the quit- 
rent in money, or the rent-service; (14) adopt measures 
for the recovery of taxes and other dues, and the preven ¬ 
tion of arrears ; 2 (15) lend corn from the communal revenue 


* The following are the measures which may be adopted :—The Commune 
may (i) seize the income of the defaulter’s immovable property; (2) place 
him out at service ; (3) appoint trustees or guardians over him ; (4) sell his 
immovable property ; (5) sell his movables ; or (6) take away the land attached 
to his homestead. If the lord is still unable to obtain his dues, an Arbitrator 
of the Peace may, at his request, forbid the issue of new passports ; remove 
the village authorities elected, by the Commune and appoint others iu their 
stead; make the peasants work out their arrears; levy a distress on their 
movables with the assistance of the territorial police ; or seize a portion not 
exceeding one-third of their lands and sell it by auction. If the arrears 
amount to the entire yearly rent and have been caused by some public calamity, 
the Government may assist the defaulters. 
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and otherwise! assist its members ; (16) adjust all matters, 
which, under the Emancipation Act, require the consent 
and ratification of the Commune. One-half, at least, of 
the members of a Commune must be present, in order to 
enable it to transact business. All questions are settled by 
a majority of votes with the exception of the following, 
which require the assent of, at least, two-thirds of the pea¬ 
sants present :—(a) The expulsion of vicious or pernicious 
persons, and placing them at the disposal of Government ; 
{b) the re-partition of communal lands; (V) the conversion 
of communal into individual tenure; ( d) the conversion 
of communal lands into perpetual freehold allotments , 
(/) the raising of money by voluntary contribution for com¬ 
munal purposes, and the employment of the communal 
funds. The Starosta has judicial powers to inflict a fine 
of one rouble, imprisonment for two days and labour on 
works of public utility. 

§ 1 01. The Canton is composed of Communes situated 
within the same district, and must include a population of 
at least 300 males and not more than 2,000 souls. This 
institution had previously existed for about a quarter of 
a century on the demesne lands of the Crown, but had 
no previous existence upon the estates of the I\obles. No 
village may belong to a Canton, which is situated more than 
8 miles from the seat of Cantonal Government. The Can¬ 
tonal Meeting is composed of the Communal and Cantonal 
officers, and of peasants chosen as delegate^, in the pro¬ 
portion of one for every ten householders. In matters 
relating to recruitment, however, all peasants liable to be 
drafted have a right to attend. In order to constitute 
a legal Cantonal Meeting, the Cantonal Elder and two-thirds 
of those entitled to vote must be present. All questions 
are settled by a majority of votes. An appeal from the 
decision of a Cantonal Meeting lies to the local Arbitrator 
of the Peace, who transmits the appeal to the Sessions of 
Arbitration. Besides the Cantonal Meeting, the Cantonal 
Administration consists of the Cantonal Starshina or Eider, 
the Cantonal Council, and the Cantonal Tribunal. Ihe 
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Cantonal Elder is responsible for the preservation of order The Can - 
and tranquillity in the Canton, and lias police power and tonal ^Ider. 
functions similar to those of a French Commissaire de Police. 

His other duties are to preside at Cantonal Meetings, and 
to exercise throughout the Canton powers similar to those 
of the Starosta. The Cantonal Council is composed of the 
heads of the Communes included in the Canton and of ?/<« Can- 
the Tax-gatherers. It expends the Cantonal funds ; sells ^ ovn 
the personal property of peasants at the pursuit of the 
Crown, the lord or a private individual ; keeps the minutes 
of business transacted at the Cantonal Meetings ; and main¬ 
tains a register of contracts and other legal instruments in¬ 
volving any sum not exceeding 300 roubles. The Cantonal 
Tribunal is composed of four to twelve judges, who are The Can - 
annually elected. Three judges at least must sit together. 

Ihis Tribunal has jurisdiction in respect of petty offences 
and in civil causes between peasants of the same Canton. 

Its decision is final in matters involving a sum not exceeding 
100 roubles. Its power of punishment extends to {a) six 
days’ labour on works of public utility, {b) fine not exceed¬ 
ing 3 roubles, (V) imprisonment for not more than 7 days, 

{d) corporal punishment up to 20 stripes of a rod. The 
peasantry may also adjust disputes of a civil nature by 
arbitration, registering the award of the Arbitrators in the 
Records of the Cantonal Tribunal. To describe the com¬ 
plete system of self-government in Russia is not within 
the scope of the present work : but it may here be briefly 
stated that above the Cantonal Administration are the 
District Assembly and the District Court. The former 
consists of representatives elected (1) by the proprietors 
of the district, (2) by town communities, and (3) by Th ' District 
village communities. These representatives do not en- Assembly. ^ 
joy any pay or official rank. The District Court consists Court. ** ^ 
of a President (appointed by the Assembly, and con¬ 
firmed by the Governor of the Province) and two mem¬ 
bers, elected by the District Assembly for three years. 

The number may be increased to six. Above the District 
Assembly is the Provincial Assembly, composed of repre- 
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sentatives elected by the District Assemblies for three years. 

The Provincial Court consists of a President (elected by 
the Assembly, and confirmed by the Minister of the Interior) 
and six members chosen by the Provincial Assembly for 
three years. The District Assembly sits for ten days once 
a year not later than September. The Provincial Assembly 
sits once a year for twenty days not later than December. 

These Sessions may be prolonged, if necessary. The self- 
government conferred upon the Russian people is strictly 
limited to local matters, the management of local affairs 
and institutions, and the submission of information to 
Government. The Minister of the Interior and the Gover¬ 
nors of Provinces have full power to arrest the execution 


of any resolution, which may to them appear contraiy to 
law or to the general interest of the Empire. 

§ 102. Sufficient time 'has not yet elapsed since the 
passing of the Emancipation Act to enable a safe opinion 
to be formed from final results as to the effect of this 
great measure upon the Russian people. Periods of great 
change and radical reform are generally periods of dis¬ 
turbed feelings and overwrought ideas ; and until all 
commotion and agitation have subsided, and the new 
machinery has been some time at work, those regular 
isUfheTcn- results cannot be expected, from an examination of which 
emleffect of a j ust judgment can be formed as to the general effect of a 
‘cyfionAci new measure. But although it is too soon to form an 
would cm yet () pj n ion as to this general effect, some observation may well 
be premature. ^ upQn gevera i matters, which assumed prominence 

upon putting the measure into operation, and upon cer¬ 
tain consequences which immediately followed thereupon. 
Since the Act came into force, the culturable lands of Rus¬ 
sia may be said to be held — one-third by the State, one- 
fifth by the landed proprietors numbering some 100,000, 
one-fifth by the peasantry numbering some 48 millions, of 
both sexes The remaining four-fifteenths are held in part 
by Colonists and Cossacks, and others ; are partly attached 
to mines, or towns ; or are otherwise occupied in small 
portions. The landed proprietors hold an average of 1,925 
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acres each. Ihe male ex-serfs on private estates hold an Land how 
average of ten acres each. The ex-serfs of the Appanages occn pied since 
have an average of 15^ acres, and the Crown peasants 
an average of 20 acres. The Colonists, who settled in 
Russia under an Ukase of 1793, have an average allotment 
of 17 acres; and the Cossacks, an average of 127 acres. 

Where the Communal System exists and the land has been 
1 edeemed, the peasants can scarcely be called proprietors, 
the Commune being the virtual proprietor. Those peasants 
who have redeemed, where the Commune does not exist, 
are proprietors, subject to the payment of the annual sum 
which in 49 years will discharge the redemption advance. 

Speaking generally, there can be no doubt that the posi¬ 
tion of the peasantry has been immensely improved by 
the Emancipation Ac t ; and that an opportunity has been Undented 
a torded them of making a new departure in material and Advantages 
moral progress. The peasant has at once received certain con - fer ™ 1 
advantages, which are beyond dispute. He has become a lyZl JV 
freeman. He has been delivered from the degrading lia¬ 
bility to undergo corporal punishment at the will of his 
lord. He has obtained the right to convert all service 
into a money-rent. He may acquire the ownership of his 
homestead. He has the right of enjoying the perpetual 
usufruct of a certain quantity of land, which to many Irish 
tenants or Indian raiyats would appear a considerable 
holding, and at a rent, which would not appear to them 
exorbitant; and of this land he may ultimately become 
the proprietor upon terms not very onerous, if compared 
with those of similar transactions in other countries Fi¬ 
nally, he has received a large measure of self-government 
vvh.ch ought to develop his self-reliance and independence 

§ 103. Against these undoubted advantages may be 
weighed the following circumstances. His liberty is limited 

J circumstances and P roviSi ° ns ’ which attach him to the soil Cmnterbn- 
Ihe taxes which he is required to pay, and from the nm-’ ,)is ' 

ment of which he cannot escape, constitute a heavv burden 
and when to these is added the annual payment on account 
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of the redemption advance, the total makes a sum which, 
in some parts of the country, cannot be discharged without 
difficulty, especially in the Northern Agricultural Zone, 
where the land-dues exceed the reasonable rent of the 
land. In the Southern Agricultural Zone, the land is 
generally worth more than the dues paid for it, and the 
peasant can generally escape the payment of the dues by 
giving up the land, if he desire to do so. The excess of 
the land-dues over a reasonable rent for the la id is really 
a form of taxation. The Emancipation Act has, as a rule, 
given the pastures to the lords and taken them from the 
peasants, who, in consequence, find it more difficult than 
before to keep and breed cattle. The enfranchised peasants 
have lost many privileges and perquisites, which they 
enjoyed as serfs. They received firewood, for example, 
and occasionally logs for the repair of their huts. If a cow 
or a horse died or was stolen, their master made up the 
loss ; and in times of distress, he helped them. It may be 
said that the change in these respects will tend to make the 
peasant more self-reliant, more industrious, more provident. 
Then the quantity of land which the peasant has obtained 
under the Act is in many parts of the country, where the 
soil is poor, insufficient to enable him to pay his taxes and 
dues, and maintain his family; and it is said that, as popu¬ 
lation increases, this insufficiency will become greater and 
more serious. The peasants seem to have already discov¬ 
ered the remedy for this by taking further land on lease 
from the proprietors. This is generally done by written 
agreement, usually for one year, but occasionally for three 
six, nine, or twelve years. The Metayer System, too, has 
been introduced and has become very common. And here 
it may be observed that the fact of the peasantry being 
attached to the soil gives them a certain advantage, when 
they seek to rent land in their neighbourhood, inasmuch as 
there is no competition from persons who might be attracted 
from a distance, if all were free to move about the country 
at their own pleasure. Lastly, the enfranchised serf has, 
in too many instances, converted his liberty into licence. 



misr/f^ 


and Tenant in Piet) ions Countries — ^Russia). 203 




becoming more idle, indolent and drunken, since the fear 
of personal chastisement has been removed ; this was to 
be expected in the case of those who were idle, indolent, 
and drunken before. Time, education, and the necessity 
of self-reliance under the new condition of things must 
be left to apply what remedy is possible to these defects. 

The Emancipation Act has brought about one result 
scarcely foreseen by the advocates of the Mir. The old 
joint peasant families are being rapidly broken up, and the Breaking up 
majority of male peasants are now, or will ere long be, °.f th* Joint 
the heads of separate households. Fathers and sons have ^siem 
very generally dissolved a partnership, in which the father 
too frequently abused his authority to grossly improper 
purposes. Brothers have divided the common stock of 
cattle and implements, building separate huts for their 
families, and tilling separately their own shares of the 
land. “Now each is for himself” is the general remark, 
and even the women insist on spending their own earnings 
on themselves. This change will, no doubt, have a bene¬ 
ficial effect upon the domestic life of the peasant and will 
produce good moral results ; but it has operated prejudi¬ 
cially to his material welfare in breaking up that association 
of co-labourers, which possessed certain substantial advan¬ 
tages. Some members of the joint family rendered the 
labour-service due to the lord, while others worked at the 
land held by the family, and one or perhaps two, leaving 
wife and children, had gone to some distant town or place 
in search of larger gains to fill the family purse. Now, 
this division of labour is not possible. When the single 
male head of the family works for the lord, there is no one 
but his wife to work at his own fields. His home duties 
effectually prevent him from going abroad to seek remu¬ 
nerative labour. Then a period of distress was more easily 
and safely tided over by the combined resources of a joint 
family than it can be by the slender means of a single 
couple. In order to meet and counteract these disad¬ 
vantages of their new condition, considerable energy is 
required, and it does not seem to be wanting. Besides the 


miSTfiy 



Immediate 
effects of the 
J'J mancipa¬ 
tion Act 
upon the 
Lords. 


<SL 

204 Landholding, and the Relation of Landlord 

abandonment of joint family life, there are many other 
indications that the peasantry reject the communistic 
principle. In most districts, for example, there has been 
no re-partition of the land since the Emancipation ; and 
the individual rights, which are thus maturing, will be 
found difficult of disturbance hereafter. 3 

§ 104. The lords were more immediately and seriously 
affected than the serfs by the first operation of the Eman¬ 
cipation Act. They lost the political and judicial power 
which they were previously entitled to exercise over the 
peasantry. Many of them had heavily encumbered their 
properties by borrowing money from the State Bank upon 
the security of their lands and serfs. As Government repaid 
itself these loans with interest from the serfs’ redemption 
money, the Act produced for them results similar to those of 
the Incumbered Estates Act in Ireland. They were, indeed, 
relieved of their debts and liabilities ; but their position, thus 
cleared, was seriously altered and reduced. Those who 
were not involved to any great extent, or who were wholly 
free from debt, were compelled, nevertheless, to set their 
house in order and prepare for a wholly new system of 
management. Deprived of the domestic service and 
agricultural labour rendered by the serfs, they had now 

3 The Russian peasants usually live in villages except in the South, where 
detached homesteads are common. Their dwellings are mere log-huts, usually 
without chimneys, conta ining one room, which is the common dormitory, and 
swarming with vermin. There is no furniture beyond a table and bench; 
and no bedding save a few pillows and the sheep skins. The standard of 
comfort, as indicated by their dwellings, dress and food, is low. While the 
joint family system existed, the property of the family and its management 
passed on the death of the Head to his successor. The members of the family 
were considered to have no personal rights of property. But since the new 
order of things has been introduced, a division of the property, both movable 
and immovable, takes place; and the males share equally. The sale, 
exchange, and division of immovable property are effected by deed registered 
in the local Civil Courts. The charges arc (1) stamp-duty from 20 kopecks 
t 0 1,200 rouble: in proportion to the value of the property, (2) a Government 
fluty of four per cent., (3) a fee of three roubles for engrossing the deed, and 
a similar f< for the Court. After registering the deed, the Court returns it to 
the seller., who delivers it to the purchaser, who presents it to another Court, 
who puts him in possession. 
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to become employers of servants and workmen, and dis¬ 
burses of wages. They had to provide for letting or 
cultivating at their own risk the lands which remained 
to them after the peasants had received their allotments. 

A new relation, that of landlord and tenant, had to be 
comprehended for practical purposes ; and the merits of 
capitalist farming had to be studied. A certain income 
was derived from the quit-rents paid by the peasants who 
remained perpetual usufructuaries ; and a certain amount 
of capital was placed at their disposal from the Bank Bills 
or Redemption Certificates made over to them in respect 
of those peasants who had redeemed their homesteads and 
allotments. While the management and disposal of these 
resources required consideration and business-like attention 
and application, they were relieved of responsibility for the 
imperial taxes payable by the peasantry, for the care of 
the poor, and for defending the peasants’ actions at law. 

The exigencies of the new position closed, for many, a 
career of extravagance in the capitals of Europe ; and 
made for all their future position dependent upon the care 
and circumspection and ability exercised in passing from 
the old to the new state of things. 

§ 105. But the conditions of change were not alike 
for all. In the Southern Agricultural or Black Earth Zone, 
the soil was rich, more especially in the Northern portion, 
and with ordinary cultivation supplied more food than 
was necessary for the inhabitants. The agricultural popu- Conditions 
lation was sufficient for the cultivation. The quantity of of Change 

land in the possession of the serfs might be regarded as a n f tu 
L .... tnetr opera - 

fair remuneration for the labour, which they gave the lord Hon in all 

before the Emancipation ; and thus the value of the serf °f ilie 
labour which he lost was about equal to the cost of free ° Un 
labour. The quit-rent which the lord received under the 
Act was in some districts not the full value of the land, 
but the difference was not very great, while in other dis¬ 
tricts it was a fair value, as things then were. In this Zone, 
therefore, the lords really lost nothing upon the land made 
over to the peasants, while from that which they retained 
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they were able to derive an increased revenue by letting 
it for money-rents or on the metayer principle to the pea¬ 
sants, who under the new state of things were ready to 
take it upon terms very advantageous to the landlord. 4 In 
some places farms were started upon the English model, 
and the proprietors introduced agricultural machinery ; and 
when these reforms were carried out with judgment and 
under proper supervision, the results were satisfactory. 

In the Northern Agricultural Zone things were very differ¬ 
ent. A poor soil afforded a bad return to the labour 
expended upon it. It did not pay the lords to replace with 
free paid labour the serf labour which they lost by the 
Emancipation Act. All attempts at farming resulted in 
loss. The quit-rent which lords were entitled to receive 
under the Act was more than the value of the land, and 
was collected with the greatest difficulty, was too often 
not collected in full. The peasants had little labour to 
spare from the cultivation of soil, that required much work 
to make it yield a fair return ; and when willing to lease 
the lord’s land, they could not give much rent for poor 
soil, would indeed seek to give less than it was worth, so 
as to compensate themselves for having to pay more 
upon their allotments. In fact the effect of the Emanci¬ 
pation Act was to introduce the law of Political Economy, 
under which inferior soils will not be cultivated until those 
that are better have come to yield a rent, while the adscrip- 
tion of the peasants to the soil made it impossible for 
this law to have free operation. The general conclusion 
appears to be that, while the lords in the Southern Agri¬ 
cultural Zone and other places possessing similar advan¬ 
tages of soil, climate and population, have not yet been 
prejudicially affected by the Emancipation Act, and some 
of them have had their position considerably improved, 
those in the Northern and some of the Central provinces 

4 “The Russian peasant,” says Mr. Mackenzie Wallace, speaking with 
reference to the Southern Zone, “likes the risk and chances of fanning on 
his own account, and is ready to pay a high rent for land rather than work as a 
labourer.”—II, p. 329. 
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and other places where the land is equally unfertile, have 
in many instances been irretrievably ruined, and have been 
obliged to desert their estates and seek a living in the 
public service or by mercantile pursuits. 

§ 106. As regards the State and the community at 
large, one immediate effect of the Act was to relieve the 
imperial finances, which were in a state of great exhaus¬ 
tion after the Crimean War. The Government, having paid 
the lords in paper, receives and will receive until the end of 
the 49 years the whole of the redemption payments made 
annually by the peasants. Where the Mir exists, no pro- W' cl °f tha 
letariate is possible. In other countries a proletariate has tion Acl n!t 
been formed by the ex-propriation of the peasantry ; and regards the 
it has usually been supposed, that its formation could be pre- ^Immunity. 
vented by any system which would secure the land to the 
peasantry and prevent them from being uprooted from the 
soil. This the Russian system does very effectually. For 
the present, therefore, and until population exceeds the 
limits of the land, the creation of a proletariate may be 
taken to have been impeded, if not prevented —that is, if 
Russia continues to be a purely agricultural country. Rut 
she aspires to be industrial and commercial ; and if this 
aspiration is to be satisfied, a large portion of her popula¬ 
tion must be detached from the land and set free to follow 
the pursuits of commerce and manufactures. The Mir, 
which is a purely agricultural institution, may prevent the 
creation of an agricultural proletariate ; but, when artisans 
and factor)' hands have been multiplied, it cannot hinder 
the gradual formation of a town proletariate. 
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CHAPTER XI. 


The Tenure of Land, and the Relation of Landlord and 
Tenant in Asiatic Turkey (. Anatolia, Koordistan, Irak , 
and Syria), European Turkey (Constantinople, Adrianople, 
Vilayet of the Danube, Monastir, Salonica, Epirus, and 
Roumania), and Egypt. 


Ottoman Title 
to Land by 
Conquest. 


Classification 
of Land soon 
after Con - 
quest. 

J , Me ere or 
Crown Pro¬ 
perty. 


II, Mtilk or 
Individual 
Property . 


§ 107. The title to land in Asiatic Turkey—comprising 
Anatolia, Koordistan, Irak, and Syria — was originally based 
on conquest. All conquered land, according to Ottoman 
law, belonged to the Sultan, who held it as a trust from 
God, which he was bound to administer in accordance with 
natural justice, recognizing all rights established by law or 
custom. Conquered land was ‘UshriyalT or ‘Kharjiyah,’ 5 
according as it belonged at the time of conquest to Maho- 
medan or Christian proprietors. Soon after the Ottoman 
conquest, the land is found to have been classified under 
five heads, viz. : —I, Meere (Miri<£ or Miriye); II, Mulk 
(Memloukd); III, Wakf (Mevkoufe) ; IV, Metrookah 
(Metrouke) ; V, Mubah (Mevat).—I, ‘ Meenf State or 
Crown property, included all land retained by Government, 
and the profits of which went direct into the Imperial 
Treasury. II, 'Mulk,’ personal or freehold property, was 
obtained (a) by imperial grant, ( b ) by purchase from 
Government, or ( c ) by purchase from individuals who had 
obtained it in either of the two first-mentioned ways. 
After conquest a portion of the lands was appropriated 
by the Government, a portion was dedicated to the purposes 
of religion, and a portion was divided amongst the con- 


4 ‘ Ushriyah,* paying S ushr’ or tithe, which was paid by true believers 
only. * Kbarjiyah,' paying khiraj *r tribute, which was paid by infidels. 
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querors according to their rank and military services. The 

rest was left in the possession of the former owners, subject 

to tax or tribute, or came under IV or V. The portion 

divided amongst the conquerors was termed ‘ Sipahflifc ’ ; fiefs or 

and the grants or fiefs which they received were some for ^ rants °f. 

in- , , Conqvpml 

life, some hereditary ; some unburdened with payments or Land to the 

services, and some burdened with military service, with Cun 9 ue7 ' urs • 
money payments, with tithes or other charges. These 
fiefs could be conferred by the Sultan alone in person, and 
were of three kinds according to the quantity of land 
granted (1) ‘ Timar,’ not exceeding 500 acres, (2) ‘ Za’a- 
mct, > between 500 and 3,000 acres, and (3) ‘ Sandjak ’ or 
* Beylik,’ more than 3,000 and occasionally as much as 
20,000 acres or more. 6 These fiefs were indivisible and, 
when hereditary, descended to the eldest male. According 
to the usual tendency, they all became hereditary in course 
of time. During the reign of Sultan Suleyman (1520— 

1526) the total number of Timars was 50,160; of Za’amets 
3,192 ; and of Sandjaks or Beyliks, some 500. Land pur¬ 
chased or obtained from Government otherwise than by 
grant as a fief could be sold or transferred at the will of 
the owner, and was subject to the ordinary law of inherit¬ 
ance, by which the children or other heirs took equally 
without preference of sex. Ill, ‘ Wakf ’ or land granted 


a The following account of these fiefs is given by Lieutenant-Colonel Baker 
in his Turkey i.i Europe : — “ As the conquering army entered the country, it 
had to establish order, and this was done on the feudal system, by creating 
what were called Timars, Za’amets, and Beyliks - military grants of land, 
carrying with them the obligation of providing a military force for the service 
of the State in case of need. A Timar was granted to a distinguished soldier, 
and contained from three to five hundred acres of land, and the owner or 
Spahi (Cavalier) was bound to supply a mounted cavalry soldier for every 
3,000 aspres of its revenue. A Za’amet comprised upwards of 500 acres, and 
Beyliks were still larger grants. These fiefs wore hereditary in the male line. 
A certain number of these grants was grouped into a district, and over the 
district was placed an officer with the title of Sandjak Bey— Sandjak meaning 
a standard or flag—which generally carried a command of 5,000 horse. Each 
Sandjak Bey was given a horse's tail as a distinctive mark of command. 
Here, then, was a feudal tenure, and a rough and ready form of Government, 
applicable at a moment’s notice, and backed by sufficient force to maintain 
order.’ - Page 157. 
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III. Wnkf by the State for the maintenance of mosques, schools, 

or Endowed hospitals, and the like. Such grants could be modified 

jopuij. an j revoked by the State at pleasure, whereas endowments 

by private individuals were irrevocable and inalienable. 

/TPi Melroo- IV, ‘ Metrookah’ or conceded land included all land, 

kali or whether pasture or forest, conceded by Government in 
Conceded r . , . . . , , r 

Land. accordance with immemorial usage to the common use oi 

one or more villages in the vicinity. Such land could not 
be bought or sold, enclosed or cultivated, or become the 
subject of contract, public or private, without the unani¬ 
mous consent of the village or villages, for the use of 
which it had been assigned. No personal occupation, 
however long, could create any prescriptive right adverse to 
the communal title. This class of lands is still an exten¬ 
sive one in Asiatic Turkey. Originally, they were held 
tax-free, but of late years an attempt, as yet not very 
successful, has been made to subject them to taxation. 
V, Mnhali or V, ‘ Mubah ’ or open land includes all land, whether 
Open Land. f ores t, pasture, mountain or swamp, to which no proprietary 
claim has yet been made, either by Government, by a Com¬ 
mune, or by a private individual, and which is consequently 
open to the first occupant, free of all conditions. This 
covers a very considerable area of Eastern Turkey. 

§ 108. Aboo Haneefah, the great expounder and author 
of Mahomedan law, was of opinion that ‘ijarat,’ or the 
Aboo Ilmice- exchange of a definite value against that which is inde- 
fah's opinion finite at the time of the agreement, could not legally be 
'Rid Money- applied to contracts concerning land and produce, whereas 
rents. in respect of such contracts * Mezardat ’ or ‘ Shirket/ i.e., 

1 partnership of crops,’ or ‘ association ’ was lawful. This 
principle, laid down by an authority officially recognized 
by the Ottoman Government, influenced in a remarkable 
degree the relations between landowners and cultivators 
}ielation* be. - j n Asiatic Turkey, and operated to prevent the adoption 
owncrs^'in'd' anc ^ existence of money-rents. Those relations came, in 
CuiiiMiorx consequence, to be governed by different arrangements, 
tT'iu 'nmlc'- w bl c b may be reduced to three heads,— viz. : (i) ‘ Mura- 
(juence. ba’lik ' ur produce-partnership, (2) ‘Tesarref’ or use, and 
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(3) 4 Rcsm ’ or duty. The first of these was most general. 

The engagement between the landowner and the Muraba 
was for a single year only. The landlord usually supplied 
cattle, implements, and seed. The produce was divided 
into two equal shares. From the Muraba' s share, the 
landlord was entitled to deduct the equivalent of what 
he had thus advanced ; and in the same way the Mur abet lik 
Muraba, if he supplied any of these things, was entitled or Pr0llu *V 
to deduct their equivalent from the landlord’s share. ^ inership ' 
Tithes, Government dues, and losses were borne equally 
by the two parties. For the purpose of buildings or 
improvements the landlord supplied materials, tools, and, 
in the case of non-agricultural work, workmen. The 
Muraba gave his labour and superintendence. Neither 
party, under these circumstances, could deduct anything 
from the other’s share of the produce. But if the landlord 
or the Muraba contributed anything of his own, beyond 
what has just been stated, he was entitled to be reimbursed. 

As soon as the produce was divided, the relation terminated 
of itself ; and it was wholly at the option of the parties to 
renew it or not, as they pleased. The Muraba could thus 
never acquire any right, personal or hereditary, in the land 
or appurtenances beyond his half share of the produce. 

If a landlord desired to evict a Muraba during the year, 
he was bound to make over to him the equivalent of his 
probable share of the produce. ‘ Tesarref' or use, was of t Tesarref' 
two kinds. The first kind consisted of a lease for life or or Use. 
an hereditary lease at a fixed rate of rent, which could not 
be raised without Government sanction. Buildings and 
improvements were made at the tenant’s cost and risk. 

The tenant’s interest might be divided. In default of pay¬ 
ment of the rent, he might be destrained upon, and his 
interest might be sold ; but he could not be evicted. This 
form was originally most frequent on Meerd or Govern¬ 
ment land ; and was also to be found occasionally upon 
Wakf or endowed property. The second kind of Tesarref 
consisted of a lease for a term, usually five years, though 
sometimes less. During the term the lease couid not be 
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revoked ; and, upon the expiry of the term, its renewal 
depended upon the landlord’s pleasure, who could then 
increase the rate of rent. Buildings and improvements 
were made by the tenant, who might claim compensation 
after a fair allowance for the benefit which he had received 
while in possession. This kind of Tesarref was most usual 
on Wakf or endowed property. Resin or duty was univer¬ 
sal in the Beyliks, and frequent in the Za’amets. It con¬ 
sisted of the dues or services rendered by the peasantry 
for the use of the land ; and these were, variously, military 
or service, tithes in kind, a share of the produce sometimes 
as much as half but never more, fees on certain periodical 
occasions, but apparently never a fixed money-rent. 
Although the land was considered to belong to the lord, 
the peasant’s house and garden were regarded as his private 
property, and they passed to his heirs. The lord could 
not expel the peasant, but the peasant was free to remove 
to another estate, if he wished. The proprietors of the 
large fiefs had personal retainers in considerable numbers, 
who were commonly taken from the peasantry, and whom 
they remunerated with food, clothes, and lodging. 

§ 109. The following is said to have been the state of 
things in Asiatic Turkey at the close of the last, and during 
the first quarter of the present century. 7 About two-fifths 
of the geographical area was 1 Mubah,’ open or unreclaim¬ 
ed. About three-fifths were reclaimed, and of this a 
little less than one-half was 4 Metrookah/ conceded and 
Occupation of held in common. Of the cultivated land about onc- 
tu e beginning twentieth was Meere or State property, which was 
of the present { armed by Government in large areas to wealthy Greeks 
or Armenians, who sublet to cultivating tenants on the 
' 1 esarref ’ system, and occasionally, though less usually, 
in Muraba’lik. About one-fourth of the cultivated area 
was Wakf, administered by Mahomedan trustees, and 
let to tenants in a similar manner. About one-half of the 
same area was Sipahilik, or hold in fiefs, all of which had 

The al/ove is the account given by Mr W. Gifford Palgrave, in a very 
excellent paper in the second volume of the Blue Books 


cent urt/ m 
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now become hereditary. The proprietors of the Beyliks 
had now become titled lords and were called, in Anatolia 
and Koordistan, 4 Dcre-Begs ’ or lords of the valley, in 
Syria and Irak, 8 ‘Amirs’ or Governors. The tenants on 
these fiefs all paid Rcsm or vassal service in various forms. 

The owners of the Za’amets and Tirnars were in the posi¬ 
tion of private landed proprietors, and their tenants held 
generally on the Muraba’lik system, rarely upon Tesarref 
or Resm. The remainder of the cultivated area, i.e. one- 
fifth, was Mulk or private property, cultivated by the 
owners, or let in Muraba’lik. But Muraba’lik, which had 
formerly been an annual arrangement only, had now 
become by usage a life-tenancy. It would appear that 
under this state of things, both lords and peasants, proprie¬ 
tors and tenants enjoyed considerable prosperity, and that Prosperous 
the relations between them were amicable. Population ^ on ^ on °J 

. 1 the People. 

increased, agriculture flourished, considerable land improve¬ 
ments (the traces of which still remain) were made in many 
parts of the country; and the area under tillage was 
increased. But during the last half century all this has 
been changed for the worse, and for this retrogression 
many causes have been assigned. 

§ no. Tine first and main cause is said to have been 
the resumption of the Fiefs, during the reigns of Sultan 
Mahmood II. (1808 — 1839) and his successor Sultan 
’Abd-cl-Mejeed ; and the consequent dismemberment of 
the large properties. All Beyliks, Za’amets, and Tirnars, 
together with all semi-feudal rights, privileges, dues, and sum^Ahon- 
services, were abolished. Those proprietors w ho offered no tl ' ,n f/ thc 
resistance, were allowed to remain in possession for their 
lives, while those (the great majority) who resisted were 
banished or put to death, and their lands confiscated and 
sold in parcels to thc first bidders. Thus large estates, 

entails, nobility and gentry were swept away by one 
radical measure; and thc operation of a law of inheritance, 
which divides property equally between all the heirs, has 

8 These were Arab provinces, while Anatolia and Koordistan were Turkish 
and Turkish-speaking. 
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since prevented the re-creation of large properties. A 
second cause of declension is the excessive taxation on 
land and its produce, rural taxation * * 3 * * 6 * * 9 in Eastern Turkey 
amounting to 26 per cent, of the proceeds of the land. 

A third cause is official spoliation practised in a variety of 
forms under a corrupt bureaucracy. Forced labour is con¬ 
stantly required from the peasantry. When rendered, it 
interferes with agricultural operations ; and occasionally it 
is demanded as a pretext for exaction. The immediate 
result of the abolition of Fiefs was the introduction of Mura- 
ba’iik or produce-partnership upon the lands formerly 
included in them. Under the pre-existing state of things, 
the peasants cultivated the lands upon a semi-feudal sys¬ 
tem, rendering their labour and a not very accurately de¬ 
fined share of the produce in return for the use of the 
land in which they had a kind of permissive occupancy- 
right, seldom interfered with. The abolition of the Fiefs 
did not convert the cultivators into proprietors ; and, unlike 
the course pursued in Germany and Russia, the abolition 
of serf services was not accompanied by any measure, 
which at the same time placed a certain amount of capital 
at the disposal of the former lords for the payment of 
hired labour, and encouraged the peasantry to an effort of 
industry in order that they might become proprie¬ 
tors. The old paternal lords were swept away, to be re¬ 
placed by speculative purchasers, and the position of the 
peasantry was in no way improved or strengthened. Some 


* The Revel. E. I. Davis, in his Life in Asiatic Turkey , published in 1S79, 
gives the following list of taxes :— (1) the Dime or tiUie now levied at 12 % per 

cent.; (2) the ‘Vergin’ or property-tax, arbitrary, usually arranged between 
the Government officials and the leading members of the village council ; 

(3) Sheep-tax of 2% piastres or t /. f tJ r every sheep or goat ; (4) the ‘ Timiit- 

taa,’ an income-tax of three per cent, on annual profits, payable by the poorest, 

and assessed by the town council: {5) ‘ Imlak,’ a property-tax on houses ; 

(6) a Tobacco Duty; and (7) the ‘ Rcdeliyeh ’ for exemption from military 

service, established after the Crimean War, payable only by Christians, and 

being in amount from 5.?. to lex?, per annum—pp. 482-3. A forfeit of ten per 

cent, ad valorem is also exacted from any proprietor who allows his land to 
lie fallow more than three years. 
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few of those who purchased portions of the Fief lands had 
capital, which they used to employ hired labour. But the 
great majority of the new purchasers, and the owners of 
Fiefs, who were left in possession for their lives without 
labour to cultivate their lands, had recourse to the Murr- 
ba’lik system, which was known and therefore of easy 
recourse, while capitalist farming, even if there were capital, 
was unknown and untried. The result was the very 
general adoption of Muraba’lik tenancy. Wakf property 
did not escape the general breaking up of the old land¬ 
marks ; and large portions of it were gradually alienated 
and subdivided, and subjected to the same system of ten¬ 
ancy. The general consequence is that at the present time Present u><- 
three-fourths of the cultivated area is split up into an . 

almost infinite number of small farms, worked either by the A^rieul- 
the pauperized proprietors themselves, or by associated peas- tllr “ l Topu- 
ants, whose number is treble that of the proprietors. 1 The liton ' 
size of the small properties varies from five to fifty 
acres. TKc quantity of land held by each Muraba varies 
from two to twenty acres. Six acres may be taken as the 
average. Those who hold on Tesarref generally have a 
larger quantity. Any tenant, whether a Muraba or holding 
on Tesarref, may associate with himself any one whom he 
wishes, either as a partner or as a subtenant, but he con¬ 
tinues to bear the whole responsibility and is alone recog- 


1 ** The backbone of the old system,” writes Mr. Palgravc— “ I mean the 
large entail estate- proprietors, men able to meet a demand, to support a failure, 
to lift their lesser co-landlords over a difficulty—being gone, the entire mass is 
fa. ? t collapsing Into a chaos of feeble landowning or produce-sharing beggars, 
too slender, the most, to ber.r the yearly burden of expenditure and taxation, 
and utterly crushed by a single bad harvest. No one has strength to carry 
out, or even to undertake, any real improvements on his wretched little plot of 
ground ; no one feels that ground firm enough under his feet to attempt any 
superstructure of capital on it; no one cares to better what, if bettered, is only 
so, for the increase of Government dues, and the ultimate rum of legal and here¬ 
ditary partition.” He condemns the system of Muraba’lik as “ injurious, 
encouraging supine negligence in the proprietor, and short-sighted slovenliness 
in the tenant whose whole interest in the land he tills terminates with the year, 
while the proprietor has but a half interest in it at any time.” 
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nized by the landlord, who seldom interferes in any 
arrangement which he makes. 

§' in. The Province of Righa in Asia Minor contains 
a population of 92,200. Nine-tenths of the land is held by 
small proprietors, who themselves with the assistance of 
their families and the occasional help of hired labourers 
cultivate their fields. The remaining one-ninth belongs 
to large proprietors, who carry on the work of cultivation 
by produce-partnership, such as that which has been des¬ 
cribed. There is also a practice under which small plots 
of land are let for two years. Small proprietors generally 
hold as much land as can be worked by one pair of oxen, 
that is, twenty acres where the soil is heavy, and twenty-five 
to thirty, where it is light or medium. About the same quan- 
of C Lnnd°in tity * anc * * s cultivated by the produce-partner, or tcnant- 
the Province partner, as he is variously called. The small plots of land on 
oj iSigha . t j ie two years’ system are generally taken by small proprie¬ 

tors, who have not sufficient land for the work of a pair of 
oxen. A crop of wheat is grown the first year ari8 a crop of 
.barley the second year, after which the land is so exhausted 
that it has to lie fallow for two years. In this province popu¬ 
lation is sparse, and land is therefore plentiful. The owner 
of a pair of oxen accordingly finds it more advantageous to 
change about, obtaining crops by superficial cultivation from 
land, which has become fertile by lying fallow, than to 
remain in one place and make the soil constantly produc¬ 
tive by manuring and by skilful and industrious agricul¬ 
ture. The rent of these small plots is usually a quantity of 
grain equal to the seed sown. The tenant-partners receive 
half of the produce, which remains after deducting the 
Government dime or 12*4 per cent., and returning the seed 
advanced by the proprietor. In some places, however, this 
share is reduced to one-third. The proprietor generally 
supplies the oxen, so that the tenant gives merely his own 
labour. Some of the large proprietors let their lands in 
large farms, for terms of three to seven years, to persons 
who sublet the arable land to the cultivators on the tenant- 
partner system. Where there is pasture land it is com* 
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monly let by the year to the nomadic shepherds of Rou- 
melia and Bulgaria. In all parts of Asiatic Turkey the 
small proprietors and the cultivating tenants belong to the 
same social class. They usually live in villages, adjacent 
to the lands which they cultivate. Their dwellings are 
rude and unfurnished ; their food is coarse ; their clothing 
simple. They have no luxuries ; and those of them are rec¬ 
koned well off, who have the necessities of life. Altogether, 
as regards their standard of comfort and their mental and 
physical condition, they cannot have a high place assigned 
to them in the list of civilized nations. 

§ 1 12. In the Province of Constantinople the greater 
portion of the land is held by small proprietors, who cul¬ 
tivate their own fields and live in villages adjacent thereto. 

They commonly hold as much land as can be cultivated 
by one or two pairs of oxen, the average being from 20 to 
30 acres. These small properties are much intersected. 

I he few persons who have large properties usually reside 

in Constantinople, entrusting the cultivation of their . 

lands to resident agents, or letting them to tenants. Constanti- 

Tenancy is usually created by a written agreement, which vople—Lund 

is registered. The quantity of land, included in a single 

lease, is as much as one, or two, or three pairs of Proprietors . 

oxen can cultivate. In the great majority of cases 

the tenant works one pair only, and takes as much 

land as their labour will enable him to till. The term of 

the lease is one, three, or seven years. 1 he rent is a fixed 

amount in money, which is settled by agreement between 

the parties, regard being had to the nature of the soil, the 

extent of land, the quantity and quality of the stock, and C(mi/i(hni 

the duration of the lease. When the parties have settled n y y, .<<nny y 

the term and the amount of rent, and an inventory has 

been made of the live stock, implements and seed on the * s ‘ 

land, a convention is drawn up and signed by both paities, 

which settles the mode of payment and other matters. 

Then the proprietor or his agent draws up a statement of 
the conditions agreed upon, which is exhibited to the 
proper authorities, whereupon a deed of lease is delivered 
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to i.he tenant. The rent is payable yearly, half-yearly, and 
quarterly. The landlord’s claim for rent has priority over 
all other creditors, except the Government The tenant 
has no right to sell his interest without the landlord’s 
consent. During the term of the lease his rent cannot be 
raised, nor can he be evicted unless for non-payment of 
rent, or breach of covenant, neglect to take proper care of 
the stock, or pursuing a mode of cultivation injurious to 
the land. Upon the expiry of the lease, the tenant has no 
right by law or custom to continue his occupation ; and 
the landlord may raise the rent, if he can find any one 

willing to pay him an increase. Buildings and improve¬ 
ments are usually made by the landlord. If the tenant 
make any improvements during his tenancy, the landlord, 

{/' upon resuming possession, has a legal right to appropriate 
them, and the tenant cannot enforce any claim to compen¬ 
sation. The relations between the landlords and their 
tenants are friendly. As regards the mode of cultivation 
which is exceedingly primitive, the standard of living, 
independence and general circumstances and character, 
the tenant class may be assimilated to the small proprietors, 
although it is generally considered a degree inferior. Both 
petty proprietors and tenants appear to enjoy a larger 
share of comfort than the same class in Asiatic Turkey. 
Upon the larger properties, a good deal of hired labour is 
employed, which is supplied by Bulgarians, Croats and 
Montenegrins, who immigrate in considerable numbers, 
and having worked for some years, return with their earn¬ 
ings to their own countries. 

§ 113. The population of the Sand j ale of Adrianople 
is estimated at about 450,000 persons, whose chief pursuit 

2 In 1864 and following years the whole Turkish Empire was divided into 
27 Vilayets, or great administrative centres, comprising 123 Sandjaks or Livas 
— a Sandjak Boy had the title of Mir-i-liva. The Livas were subdivided into 
Kazas or centres for judicial administration, so termed from 4 Ka?i,’ a judge. 

Some of these consist of a town and its suburbs, others of groups of villages 
(Nahichs). Each village has a headman, Codji baski, elected annually from 
amongst the villagers, who is responsible for carrying out the orders of the 
superior Courts and Authorities. 
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is agriculture. South of the Balkan range, from the Black 
Sea to the frontier of Macedonia, the land is chiefly Sandjak of 
divided into small holdings, which belong to and are Landoccu-~ 
cultivated by a peasant population, essentially agricultural pied chiefly 
in their habits and proclivities. Almost every peasant is a p r f^ l (0JS 
proprietor, owning from five to forty acres. The large 
estates are cultivated by the proprietors themselves by 
means of hired labour. A principal local landowner gives 
the relative size of the properties thus : —in 1,000 proper¬ 
ties, there are 3 comprising more than 500 acres ; 30 contain- 
ln g from 100 to 500 acres; 300 containing from 5 to 100 
acres ; 400 of 10 to 50 acres ; and 267 having less than 
10 acres. The land is classified as (1) Memlouke, (2) 

Miriy^, and (3) Mevkaufe ; 3 and the conditions of peasant 
proprietorship vary according as the land held by the 
peasant falls under one or other of these classes. Mem- 
l°ukd land is freehold, held unconditionally and in absolute 
ownership by proprietors, who can sell, transfer, mortgage 
°r otherwise dispose of it, as they wish. The Miriyd or 
public land is held of the Government, and is stated 4 to 
include the land formerly owned as fiefs, as well as all 
Was te lands belonging to the State, but inclosed or re¬ 
claimed by private individuals. This kind of property 
cannot be sold, transferred or mortgaged without a licence 
from the authorities, and cannot be converted into Vacouf 
(bakouf, wakf) without a firman from the Sultan. Every 
village in this province has commons, more or less ex ten- 
Slv e, upon which the villagers have a right to graze their 
c attle under the care of the village shepherd. The arable 
binds are said to be of greater extent than the pasture 
lands. The mode of tillage is simple and primitive, but 
careful and not slovenly. The corn produced is of excel- 
bmt quality. The peasant is assisted in the work of 
cultivation by all the members of his family, and the 


3 See ante , p. 208. 

4 By Mr. J. E. Blunt, in his R-. porl on Adrianople, Bln: Bpok, II, 305. 
Balgrave includes the fiefs before resumption in the Mulk or Memlouk^ 

class. 
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Halits and, well-being of the small proprietor is commonly estimated 

thePeasaniry W tlie number °f Ilis sons and daughters. The services 
of all being valuable, a daughter is not given in marriage 
until her suitor pays her parents the sum claimed by them 
as an equivalent for her labour upon the farm. The pea¬ 
sant proprietors are, as a class, economical, sober, healthy, 
and strong. They are distinguished for habits of order, 
tranquillity, and frugality. Their condition ’is, on the 
whole, prosperous and satisfactory; and suffering from 
want or privation is rarely seen amongst them. The 
day-labourers receive yd. a day in winter, and 8 d. or gd. in 
summer, together with board ; and in harvest these rates 
sometimes rise to I id. and is. Women can earn 4 d. to yd. ; 
and lads 6d. The farm-labourers receive from £g to £14. 
a year with board and lodging. 

§ 114. The Vilayet of the Danube in European Turkey 
contains an area of some 35,000 square miles. The land 
is chiefly occupied by small proprietors. There arc some 
tenants of large holdings under proprietors, and a few sub- 
77 * « Vilayet tenants under these. The small proprietors hold from 25 
°ube~Peasant t0 acres > usually what will employ one yoke of oxen, 
Proprietors allowing for a certain portion being left fallow each year. 
prevail. The properties are much intersected : and, as there are no 
fences, the villagers usually, by mutual agreement, cultivate 
the fields on one side of the village, leaving the fields on 
another side to lie fallow, or to be common pasturage. 
The peasant proprietors appear to be reasonably comfort¬ 
able, and to enjoy a fair share of prosperity. They are thrifty 
and saving, and show industry and aptitude for agricultural 
pursuits. Tenancy exists only in the case of a few estates 
belonging to Pashas and Beys. These estates, which are 
of considerable size, are usually let to one tenant, gen¬ 
erally for a money-rent and for a term of three to five 
years. The tenant pays the Government tithe, and 
engages to return the property with the same quantity 
of cattle and in the same state as he received it. He 
has to give sureties for the performance of this engage¬ 
ment. The tenant then arranges with the neighbouring 


Tenancies 
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villagers to cultivate the land, paying them a money-rent, or 
a rent in kind, or a share of the produce. Such a tenant 
cannot be ejected as long as he pays his rent punctually 
and performs the conditions of the contiact; but it the 
proprietor die during the currency of the lease, his heirs 
may set aside the contract. The tenant may sell his 
interest without the landlord’s consent; but he does not 


thereby discharge himself from liability to the proprietor, 
his lessor. Rent is wholly a matter of agreement, and is 
not high, as. there is little competition. It is commonly 
payable six months in advance, the first six months rent 
being paid upon taking possession. Sometimes, however, 
the first payment is not made until after harvest; and 
occasionally much more than six months rent is paid in 
advance, the annual rent being diminished in proportion. 
There is nothing to prevent the landlord from raising the 
rent upon the expiry of the lease as high as he can find 
a tenant willing to pay. The landlord supplies a house, 
wooden sheds for grain and wooden stablings. Improve¬ 
ments are not usual. The Turkish law of fixtures is 
similar to that of England, and anything once annexed to the 
soil, however temporary in character and easily severable, 
becomes the absolute property of the landlord. 1 he 
estates belonging to the religious or charitable founda¬ 
tions in this Vilayet are usually cultivated under an 
arrangement with the neighbouring peasantry, who receive 
a portion of the produce in kind. A crier is sent round 
the neighbouring villages to announce the terms offered 
by the mosque ; and *once these terms arc accepted, more 
favourable offers from peasants of distant villages will not be 
received. Small outly ing plots, or plots which a proprietor 
from want of oxen or other cause finds it inconvenient to 
cultivate himself, are commonly let to a neighbour under 
a verbal arrangement made in presence of the \ illage 
Elders, by which a quantity of grain equal that required 
far seed is paid as rent, the cultivating neighbour 
taking his chance of profit, or loss by the failure of the 
crop. Land is abundant in this province, as the popula- 
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tion is sparse ; and any peasant may readily acquire for 
himself a parcel of any size by bringing the waste under 
cultivation, for which he pays to Government dues almost 
nominal. But great discouragement is created by the 
exactions of the Government Tax Collectors and by the 
bad system of collecting the Government tithe. 

§ 115. The Sandjak of Monastir, a sub-government of 
the Vilayet of Salonica, and forming part of Roumelia, 
contains a population of about 882,000 persons, whose 
occupation is chiefly agriculture. The land is held by 
large and small proprietors, but in what proportions there 
appear to be no statistics to show. The large proprietors 
seldom cultivate on their own account; they let their 
lands on the metayer or produce-partnership system to 
tenants. The small proprietors hold from five to forty 
acres and usually cultivate their own fields. Although their 
houses are rude and destitute of furniture, and their food 
and clothing are coarse, they are far from being poverty- 
stricken or without the substantial necessities of life. 
Some of them are even said to have saved and hoarded 
money. Altogether they may be said to be above want, but 
less prosperous and well-to-do than the similar class in the 
districts of Constantinople and Adrianople. The tenants 
under the landlords have no land of their own. They cul¬ 
tivate in partnership with the landlord, each as much land 
as he can manage, usually some six or seven acres. These 
tenants are of two kinds—‘ortakdji’ and * kesemdji.’ 
The ‘ortakdji’ (partner) is an agricultural labourer, who 
owns one or more pairs of bullocks and the necessary 
implements of agriculture. The landlord provides the 
ortakdji with a cottage for himself and his family, with 
stabling for his live stock, and store-room for his fodder, 
and for the^< he receives rent. He also furnishes corn 
for seed. The ortakdji undertakes all the labour and 
cost of cultivating. He reaps, threshes, and winnows the 
grain. After the Government tithe or dime has been 
levied, the produce is divided equally between the landlord 
and the ortakdji. The latter usually carries the landlord’s 
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"share from the threshing floor to the grain-store. Lenient 


landlords allow the ortakdji to keep the whole of the 
straw, which is chopped up during the process of thresh¬ 
ing, for the purpose of feeding his cattle. But haid 
landlords insist on having half of this also. The ortakdji 
is generally allowed half an acre of land to cultivate for 
his own exclusive use; and in return for this, he renders 
various services, such as carting firewood from the moun¬ 
tains to the landlord’s town residence, or helping to reap 
the crops cultivated by the landlord on his own account, 
receiving no wages but merely the usual allowance of 
bread given to reapers. The ‘ kesemdji (fixed-portion- 
taker) is also an agricultural labourer, who enters into a 
similar arrangement with the landlord, but differing from 
the ortakdjis arrangement in this, that instead of taking 
half the actual produce, the kesemdji receives a fixed K esem( iji m 
portion of the crop, whatever be the yield. When the 
kesemdji leaves, he is bound to return to the landlord 
a quantity of grain equal to the amount of seed origin¬ 
ally received. This obligation is called * demirbash/ The 
ortakdji is not subject to it. Landlords of experience pre¬ 
fer ortakdjis to kesemdjis , and the porportion of the former 
to the latter is said to be three to one. Both of them 
remain on the farms as long as they continue to renew 
their agreements from year to year. Any of them, who 
desires to quit, gives merely a few days’ notice of his 
intention ; and vacating his cottage at the close of beb- 
ruary or beginning of March, returns in harvest time, reaps 
and threshes the produce, and takes his share away. The 
new ortakdji or kesciudji makes his arrangement \v ith the 
landlord about the same time that the outgoing culti¬ 
vator leaves, and begins in March to plough the fallow 
land and prepare it for sowing in the autumn. \\ hen 
the ortakdji comes without the means of supporting him¬ 
self, the landlord makes him an advance of corn to be 
repaid from the first crop. There being more land than 
there are persons to cultivate it, the landlord is only too 
glad to get a sufficient number of ortakdjis to do his 
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cultivation : and it is by no means uncommon for a new 
landlord to pay an ortakdjis debts to his former landlord, 
and thus obtain a certain power and influence over him. 

§ 116. The only farms in this province, which are let 
for a fixed term and at a money-rent, are those belonging 
to the State or to the Imperial Family. Ihe lease of these 
State farms, which are termed ‘ imlaks,’ is put up to 
auction and given to the highest bidder. The lessee employs 
ortakdjis and makes his profit by selling the share of the 
produce which he receives from them. There is also in 
this province a separate class of agricultural labourers 
hired by the year, who are termed ‘ ter-oglans ’ (literally 
sweat boys). Their wages vary with the locality. In one 
place the ter-oglan receives for the whole year 68 jo. to 77}'* 
bushels of Indian corn and rye in equal proportions, and 
about 16 s. in money ; in another, 73 bushels of wheat, and 
nothing else ; and in a third place, 45^2 bushels ol rye, 
barley, and millet mixed, 33^2 lbs. of salt, 140 lbs. of leeks 
or cabbages, half a rawhide to make himself sandals, and 

from ol to i 6d. In money. He feedh and clothes himself, 

and his employer provides him with lodging. The position 

of the ter-oglans is inferior to that of the ortakdjis arid 
kesemdjis , who again are inferior to the small proprietors 
in comfort and independence. There arc many instances 
in which ortakdjis , kesemdjis , and especially ter-oglans have 
by borrowing corn or money from their employers incurred 
a debt, which, with accumulated interest, has become 
hereditary and has reduced them to a position of depend¬ 
ence differing little from serfdom. 5 The labouring class, 
as a body, ortakdjis , kesemdjis and ter-oglans , have no 
desire to become owners of land. They prefer working on 
the estate of some proprietor to whom they may look for 
protection against the rapacity of the dnne r farmer, and the 
Collectors of the Government taxes. 


a Mr. C. J. Calvert, from whose Report in Ute Blue Book the above is 
chiefly taken, puts the ca of an ortakdji and two grown-up sons, and 
calculates .hat their half share of the produce, after deducting the dime, would 
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§ IT 7 - The district of Salonica contains a population 
of over 700,000 persons, employed almost altogether in 
agriculture. The land belongs to large and small pro¬ 
prietors in the proportion of three to two. The small 
proprietors have an average of some ten acres each, District of 
which they cultivate themselves, living in villages adjacent 
to their lands. Their standard of living is low ; but their prictors. 
circumstances are fairly good, and they manage to save 
money, which the tax-gatherer too often extracts from 
them. The larger proprietors let their lands on the 
metayer or produce-partner system already described, fur¬ 
nishing the land, the seed and the labourer’s dwelling. 

The tithe and the seed required for the next sowing are Proprietor 
first deducted from the produce, and what then remains is <nl( ] 
divided equally between the proprietor and the labourer, the Produce. 
I he relations between the parties are sufficiently friendly, 
but the labouring cultivator is often in his employer’s debt, 
and thus in a position of great dependence. The cultiva¬ 
tion of the larger properties on the metayer principle is 

said to be inferior to that of the smaller proprietors who 
till their own lands, improvements arc never thought of, 

and repairs to farm buildings are made only when abso¬ 
lutely necessary. 


be 350 to 400 bushels of corn of all kinds, worth on an average ,£30 to ^40. 
From this the following taxes and charges have to be paid:— 

Half of the Verghi or Property tax on two ploughs, @ 1 5 *. 

(the landlord pays the other half) 

The * Jane’ or Military tax on three adult males, @ 6j. ... 

The * Djeleb* or Sheep tax on 20 sheep, (£i 6r£ 

The ‘ Djanavar ’ or Swine taxon one sow and 13 pigs, 

®6ef. 

Total of Taxes £ 

One bushel of Wheat for the Bishop 
Village Priest and Church Offerings 
The * Bekj’ or Rural guard, 4 bushels of corn 


Total of Charges £ 


£■ 
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§ 118. Epirus contains a population of some 357 > 000 
persons, whose occupation is chiefly agricultural and pas¬ 
toral. This province became part of the Ottoman empire 
in 1431 by voluntary submission, and as the title to its 
territory/- was not derived from conquest, it was at first 
treated as kharjiyah , or tributary, liable to pay khiraj , the 
land remaining the property of the former owners. In 
course of time, however, these owners embraced Mahomc- 
danism in order to preserve their possessions, or were ousted 
by persons professing that religion ; and the land was 
brought under the Mahomedan law which was in force in 
other parts of the Turkish dominions. Towards the close of 
the last century Ali Pasha Tepeleula, while seeking to 
raise himself to power, ousted all the landed proprietors, 
seized their estates and destroyed their title-deeds. After 
his death in 1822, his property, including the lands which 
he had usurped, was confiscated by Government A few of 
the original proprietors, whom he had ousted, were re¬ 
instated ; but, as the general result, a large portion of 
territory became Crown property. In 1846, Fiefs were 
abolished, the holders being compensated, and the land 
included in them also became Crown property. It has 
thus happened that in this province there L a large extent 
of Crown land. Population is sparse, not being more than 
a fourth of what the soil could support. There is, in con¬ 
sequence, much uncultivated land. The cultivated holdings 
are termed 1 bastinas/ literally heritages — a word used 
to denote the quantity of land cultivated by a yoke of 
Occupied and oxen, which varies from 7 30 acres according to the 

Cultivated. nature of the soi p An estate is said to consist of a 

certain number of bastinas , 5 1° 1 5°> no account being 
taken of the uncultivated area. These estates are not 
worked by the owners, but are cultivated by villagers, who 
pay the owner a third of the grain and a fourth of the 
vine produce after discharging the Government snare. 
This payment is termed * imeron’ from the Greek word 
‘gheomeron.’ Estates may be and not unfrequently are 
let in farm, but not for more than five years. The lessee 


Land how 


^andTenant in Various Countries —(European Turkey). 227 

or farmer, who is called * subastri ’ from ‘ Sahibbastri,’ 
acquires no other right over the land than that of receiving 
the imeroft — he is in fact a purchaser of the irneron for a 
certain number of years. He cannot interfere with the 
cultivators or their mode of cultivation ; and if dissatisfied 
with cither, he can obtain redress only by applying to his 
lessor. 0 He may assign his interest, the transfer being- 
registered in the proper office. The Government estates 
or imldk are also let in farm by public auction, that is, 
the irneron payable by the cultivators is farmed. Under a 
regulation made in 1864 the term of the farming lease 
is five years. The farming lessee has to pay the annual 
amount, for which he makes himself liable, in equal instal¬ 
ments at the end of every four months, and he must give 
security for doing this punctually. If the peasantry on 
the (estate desire to bid for the farm of the irneron , a pre¬ 
ference is given to them, even at some loss to the public 
treasury. If their bid is accepted, they must find security 
for the performance of their engagement, and must also 
become surety for each other. A warrant, 4 Zapt,’ is given 
to the successful bidder other than the peasants themselves, 
and this constitutes his authority to demand and receive 
the irneron. If the farmer transfers his interest, the trans¬ 
fer is noted on the face of the Zapt by the District Council 
who have the management of the Crown land, a'nd is duly 
registered. Crown lands are sometimes sold, but only with 
the permission of the Government, the title-deed being 
sent from Constantinople. 

§ 119. Mulk land exists as a distinct class of property 
in Epirus also. Estates held as mulk belong either to 

individual owners, in which case they an called 4 Chiftlik * 
from ‘ Chift,’ the Persian term for a yoke of oxen ; or 

0 The fanner, public anus > ejarahdar , under whatever name and wherever 
he is found, had no right to interfere with the cultivating occupants of the 
soil beyond taking from them the revenue, rents, or dues, which Were payable 
to the Government, or the proprietors. In Bengal and Behar unfortunately 
he has, from the introduction of English law, come to be regarded us an 
English lessee, and has, in consequence, been allowed to evict raiyats and raise 
their rents, and otherwise interfere with their occupation and condition. 
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to the villagers collectively, in which case they are called 
‘ Eleotherokhoria,’ free estates. In order to obtain estates 
of this kind, the villagers as a body have to take upon 
themselves all the responsibilities and go through all the 
forms required by law in order to obtain a 1 * * 4 * * berat’ con¬ 
veying the lands to them as a corporate body. This 
4 berat/ or letter-warrant, is obtained through the Provincial 
Governor from the proper office at Constantinople. The 
villagers do not hold the land in common. Each member 
of the village body has a distinct and separate share, over 
which he has an independent, alienable, and heritable right, 
and in proportion to the value of his share he contributes 
or becomes responsible for a portion of the purchase-money, 
and continues liable to contribute to all the dues to which 
the estate is liable. The extent of this liability, as regards 
each individual, is settled by the villagers amongst them¬ 
selves, The Government recognizes the estate only, which 
it regards as the unit of landed property, for the purpose 
of taxation and other State dues. The internal subdivision 
of the estate is, however, recognized for purposes of pro¬ 
vincial jurisdiction ; and, as this does not clash with the 
object of the Imperial regulation, it is respected by the 
law and is valid for all practical purposes. 7 When the 
village has acquired an estate, the villagers, therefore, take 
out a ‘ tapu/ or provincial title-deed, each for his own 
holding. For this it is necessary to pay five per cent, on 
the Value of the holding. This ‘tapu’ is to the holding 


1 The Bengal Jaw of reyenue-p tying estates contains similar principles. The 
estate, as a unit, is liable to Government for the revenue ; and Government 
will recognize no division by the owners amongst themselves. But save as 
regards the liability to Government, the Civil Courts recognize any division by 
the owners amongst themselves. This strict rule has, however, been in many 
ways relaxed by the Legislature. The owners may have their share: consti¬ 

tuted separate estates ; or where this is not done, they may, by registering 

their separate interests, protect them from liability for the default of other 

sharers, until it has been found that the value of the shares of the defaulters 

will not satisfy the default. There are also many rent-paying tenures, the 

liability of which for the rent cannot be split up, though the law' will recognize 

any division as between the tenants, and otherw ise than as regards the landlord, 
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\yfiat the ‘ berat * is to the estate. The term * Muanzil * 
is used of Crown lands which, by virtue of a Firman issued 
in 1845, are let upon payment of a fine at a reduced rent. 

The tenant’s interest is assignable and heritable in the ^ llanztl 

0 1 enures . 

direct line of descent. Upon the death of an owner 
without lawful issue, the tenure reverts to the Government. 

There is no settled proportion between the fine and the 
selling value of the lands, the terms upon which each lease 
is granted being the subject of special agreement. In 
order to obtain a Muanzil tenure, a written application, 
offering terms, is made to the local authority, which trans¬ 
mits a copy of it to the Porte. If the terms are accepted, 
the Provincial Governor is authorized to receive the fine, 
grant a receipt, and transfer the land. A duplicate of the 
receipt is forwarded to the Defter-khon6, or land-office, at 
Constantinople, whence a 4 berat,’ or letter-warrant, is trans¬ 
mitted through the Provincial Governor to the grantee of 
the tenure. The yearly rent is payable in money; and 
the tenure-holder has the right at any time, upon payment 
of twelve years’ rent, to have the Muanzil tenure converted 
in muiky or absolute ownership. This tenure, which is of 
recent invention, is regarded as advantageous ; and there 
have been a considerable number of applications for its 
creation. 

§ 120. The small proprietors in Epirus are usually 
owners of single farms from 7 to 30 acres in extent Occa¬ 
sionally two or three of such farms belong to a single 
owner. These small proprietors are of two classes. The 
first consists of men who have succeeded in trade or busi¬ 
ness and who buy farms as an investment over the heads g m( ^ y 0 
of the cultivators, whom they seldom disturb. These pn<>tors tn 
owners never live upon their properties. The other class Epirus. 
consists of cultivators who have become owners of the land 
tilled by them, and these live cither on their properties or 
in the village of the estate, within the local area of which 
these properties are included. The villager who has 
acquired a farm has either saved the purchase-money, or 
having borrowed it must work hard to repay it. In either 
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case a certain degree of industry and thrift is necessary ; 
and those peasants, who have surmounted the difficulty of 
becoming owners, are superior to the other working culti¬ 
vators in character, comfort and general circumstances. 
Tenancy in Epirus is created by permission or invitation to 
a peasant to settle on an estate on the usual condition of 
paying the imeron. There is no regular agreement, parol 
or written ; and as to the duration of the tenancy, there is 
no express provision of law. The holding is permissive ; 
the peasant, a mere tenant-at-will. Theoretically the land¬ 
lord can evict him by a simple order to quit ; and he has 
no legal mode of resisting such eviction. But, on the other 
hand, traditional custom, strengthened by the interest of 
the landlord in a country in which there is much more 
land than there are cultivators, inspires the belief, almost 
creates the assurance, that the peasant, who has settled on 
an estate, will not be disturbed in the possession of his 
holding, so that practically he considers himself in the 
enjoyment of fixity of tenure. The peasant acting on the 
permission or invitation given to him, goes on the land, 
selects an eligible plot, ‘khorafi/ in some unoccupied part 
of the estate, incloses and fences it, builds a house, which 
may be either on the plot or in the estate village. He 
thus creates a ‘bastina,’ or farm, at his own expense. In 
addition to the plot originally selected, he may afterwards 
take up other strips and outlying patches of unoccupied 
land, which may be more or less detached. These once 
occupied with the sanction of the proprietor, and fenced 
and inclosed, constitute an integral part of the holding. 
Owing to the sparseness of the population, there is a 
difficulty in multiplying ‘bastinas/ whilst it is obviously 
the interest of the proprietor to extend cultivation by 
settling tenants upon his estate, as land while unoccupied 
is of no value. Any attempt to increase the imeron , which 
is fixed by custom, would prevent new tenants from settling, 
and would probably drive away the old ones. It is not, 
therefore, the landlord’s interest to make any attempt to 
raise rents; and while the proportion between the land and 
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the population continues to be what it is, he would find 
any such attempt very unlikely to succeed. Many of the 
tenants are in debt to the local usurer ; and as the unpaid 
balance is ever being swollen with compound monthly 
interest, they have no chance of becoming free, and are too 
often spiritless, demoralized, without thrift and without 
industry, forming a remarkable contrast to the small 
proprietors. 

§ 121. Roumania presents many features similar to 
Russia. Before the Rural Law of 1864, the peasant was 
bound to give a certain number of days’ labour for the 
cultivation of the proprietor’s land, while he received a 
house, garden, and a certain quantity of land to cultivate 
foi his own use. The peasants were divided into three kandhohUaz 
classes (1) those without oxen, (2) those with one pair of " l !ioumallul - 
oxen, and (3) those with two pair of oxen — the quantity 
of land which the proprietor was bound to furnish, and 
the dues and services which the peasant was bound to 
render, being regulated accordingly. When the peasants 
on any estate had by reason of their increased number 
obtained allotments to the extent of two-thirds of the 
acreage of the estate, exclusive of forest, the proprietor 
could refuse to give more. In some places the peasants 
had the right to take from the forests wood for fences, fuel 
and buildings. The land held by the proprietor was com¬ 
monly cultivated in metayage, the proprietor supplying 
the seed, the peasant the labour. The produce was divided 
in shares varying in different localities, but commonlv the 
peasant received two-thirds and the proprietor one-third. 

1 he peasant could not remove from the estate without 
the permission of the proprietor. On the other hand, the 
proprietor could not eject the peasant unless through the 
intervention of the authorities, and for some grave cause! 
such as exciting disturbance in the village. By the Ruiat 
Law of 1864, the proprietor was obliged to give to each 
peasant his house and garden and the quantity of land to It " ral Uw 
which he was entitled according to the class in which he ° f 18 ° 4 ' 
happened to be placed at the time of the passing of the 
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law. This grant was made upon the following terms : (i) 

All property was valued without distinction of soil or 
locality at 5 ducats per pogon, equivalent to £1 17s. 4d. 
per English * statute acre. (2) For the value of the land 
made over to the peasants, each proprietor received Govern¬ 
ment bonds, bearing interest at ten per cent for sixteen 
years, redeemable by annual drawings within that period. 

(3) During these sixteen years the peasant was bound to 
pay to the State by annual instalments a sum calculated 
to cover the capitalized value of his land less twenty per 
cent. ; this deduction was expected to be realized from the 
State lands, which were also brought into the arrangement. 

(4) During these sixteen years the peasant might not 
alienate without the permission of the Government. (5) 
The proprietor was relieved of all obligation to maintain 
peasants disabled by sickness, old age or other cause. 
Considerable unfairness has been caused to individuals in 
carrying out these provisions, the uniform valuation pro¬ 
ducing very unequal results in different places ; and the 
proportion of two-thirds for all estates alike having a 
very different operation in populous districts from what it 

Effect* of the had in those parts of the country where the population 

Change. was scattered. In populous parts the full two-thirds were 
at once taken by the peasantry, while in those estates in 
which the population was sparse not more than a half and 
even less had to be allotted to those entitled under the new 
law. Confusion and loss were caused by the want of proper 
maps and the non-execution of accurate measurements. 
Then the peasants conceived the idea that the whole kind 
of the country would be given to them ; and, being dis¬ 
appointed in this expectation, abstained almost entirely from 
agricultural labour. The result was a severe famine, after 
which the Wallachian proprietors gradually restored the 
metayer system ; while the Moldavian proprietors entered 
into contracts with the peasants for the cultivation of their 
lands at cheap money rates, the proprietors further supply¬ 
ing seed for the peasants’ land. These contracts were 
made for five years ; and when they expired, and the 
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Events did not renew them, the Moldavian proprietors 



began to find great difficulty in procuring labour. In the 
result the transition affected Moldavia more severely than 
Wallachia, and small proprietors more injuriously than 
large ones. The latter having estates in several districts 
were frequently compensated in one place for the loss 
suffered in another ; and, being able to introduce machinery, 
were to a large extent rendered independent of manual 
labour. 

§ 122. The greatest obstacle to the prosperity of the 
agricultural class in all the provinces of the Turkish 
Empire is the levy of the ‘ Ashr,* or Government tithe or 
dime on the gross produce. Political economists have 
shown that this is an unfair impost, unequal in its inci¬ 
dence, and increasing in proportion to the profits in an 
inverse ratio to the goodness of the soil and the facility of injustice of 
cultivation. In Turkey the inherent injustice of the tax 
itself is aggravated by the method of its collection. It is aggravated 
not collected by the Government directly through its own h ^ Ie ~ 
officials, who might be supposed to incur some responsi- ^tion( ° 
bility for misconduct or extortion. The right to collect it 
is let to speculators called Multezim , or farmers. In the 
spring of each year, the dime of the ensuing harvest is put 
up to auction and sold to the highest bidder. A whole Sand- 
jak may be put up in one lot, or it may be divided into par¬ 
cels at the discretion of the Governor. The successful bidder 
immediately proceeds to sublet in smaller lots to under¬ 
farmers ; and this process is repeated, until theie are some¬ 
times five or six middlemen between the Government and 
the under-farmer who actually levies the impost from the 
cultivators. Each of these persons makes a profit, and 
the amount which the State receives represents in conse 
quence very much less than what comes out of the pockets 
of the tax-payers — this constituting one of the worst 
defects of bad taxation. In order to enable the contrac¬ 
tors to levy the tithe, Government has necessarily to 
invest them with very ample powers. Armed with these 
powers the Tithe- Farmer becomes master of all agricultural 
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operations in his district. He is a partner in the crop, 
and he makes himself the managing partner. He fixes the 
time for reaping, carrying, threshing and selling the corn ; 
and nothing can be done without his leave. Even if not 
disposed to unfair exaction, he cannot be ubiquitous, and 
cannot afford to pay agents to superintend the division of 
every cultivator’s crop. While he is collecting in one place, 
the peasant - in another place have to wait. A still greater 
delay may be caused by the discovery of some cultivator 
in the act of cheating, and the necessity of securing him 
and taking him before the proper authorities. The crops of 
those who are waiting the Tithe-Farmer’s arrival meanwhile 
become over-ripe, and the grain falls from the ear. In¬ 
numerable pigeons and other birds commit serious depreda¬ 
tion. Finally a storm of rain may come on, and the crop is 
spoiled to the serious injury, it may be almost ruin, of the 
cultivator. The system is most injurious to the small 
farmers and peasant proprietors, who can least afford to 
bear the loss which may be caused them. It is no great 
matter of surprise, if they come to think fraud and deceit 
justifiable in order to prevent the injury to which they are 
unjustly exposed ; and thus the system leads to the 
demoralization of the peasantry. In the case of large 
proprietors, there is less hardship and loss. An agent of 
the Tithe-Farmer comes and lives upon the 'state during 
harvest in quarters provided by the proprietor, and here 
there is no great difficulty in the collection. In the 
Vilayet of Salonica the Tithe-Farmer or his agent meets 
the farmer on the field where the grain is lying in 
stooks. Each selects a sheaf here and there from different 
parts of the field. These are taken to the threshing 
floor and threshed in the presence of both parties ; 
the quantity of grain produced is divided by the number 
of sheaves ; and the result is the average produce of 
each sheaf. There are ten sheaves in each stook. The 
number of stooks in the field is counted, and the Tithe- 
Farmer at once knows the amount of grain which he is 
entitled to receive. In order to prevent the evils which 
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aKse from the system to the great body of the peasantry, 
various reforms have been suggested and some have been Remedies 
tried. Collection by Government officials direct failed p ™J£* edor 
because of willingness to receive bribes on one side and 
readiness to offer them on the other side. The direct 
system was also tried in another form by commuting the 
annual amount of the tithe of a Sandjak for a fixed sum, 
based on the average of the five preceding years and pay¬ 
able directly by the producers into the local treasury. But 
this also failed, for it was found that in very good years 
the Government received only the revenue of an average 
year, while in bad years it was altogether a loser, as the 
peasant too generally has no accumulated store to fall 
back upon ; or if he has, conceals it and pretends helpless 
poverty. It has been suggested that, if the tax were settled 
for ten years’ certain upon an average of a number of years 
past, the cultivator would be encouraged to improve, know¬ 
ing that for a certain time he would be liable to no in¬ 
crease ; but experience has shown in other countries, e. g 
in India, that as the ten years’ period would draw to a 
close and a new adjustment become imminent, improve¬ 
ments would be abandoned and lands thrown out of culti¬ 
vation. The impost is in fact radically bad in principle, 
and no reform will ever make it harmless of results that 
ought not to follow from mere taxation. 

§ 123. Succession to Mulk or Memloukti land in Turkey 
is regulated by the General Civil Law. Succession to 
Miri yb and Mevkoufe land depends upon special laws and 
regulations promulgated by Imperial Firmans. In all 
cases the land, upon the death of the owner, is, as a general 
rule, divided equally between the children of both sexes. $ llccess i on 
Failing children, it is divided in equal portions between and. Inherit- 
the heirs of both sexes of the second degree, and so on up 
to the forty-first degree of succession in the case of Mem- 
louk& lands, and the seventh degree in that of Miriyfe and 
Mevkoufe lands. In all cases the heirs in any one degree 
exclude those in any lower degree. In the absence of 
heirs, Memlouke and Miriy& lands revert to the State ; 
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Mevkoufe lands to the Administration of Pious Founda¬ 
tions. 8 It was only in 1867 that land was made heritable 
by collaterals, and in return for this concession the dime 
or tithe was temporarily increased for five years, that is to 
say, to 15 per cent, for the first of the five years, and to 
1234 per cent, for the remaining four. The sale, transfer, 
exchange or division of land is effected by registry in the 
Government office of the district. A registry-fee of five 
per cent, on the value of the property must be paid ; and 
for this a receipt is given, which must be kept by the 
purchaser for production at any future sale or transfer. If 
this lcceipt be lost, double the usual fee, or ten per cent, 
will have to be paid upon the next transaction. When 
land is purchased from the Government, the registiy-fee of 
five per cent, is charged upon its first entry in the Register. 
No deed of conveyance is used or is necessary. The 
Registers have never been arranged or indexed for refer¬ 
ence , and no extract copy of the entries is procurable. 
Where a berat or tapu has been granted by the Govern¬ 
ment, this document must be produced at the time of the 
transfer, sale or other transaction, which will then be noted 
on the face of it. Phis gives a good provincial title ; but 
if the transferee desire to have a title good for imperial 
purposes, he must have the berat or tap/, transmitted to the 
J Jcfter-khone in Constantinople, where, on payment of 
certain fees, it will be cancelled and a new one issued in 
lieu thereof in the name of the transferee. 

§124. The area of Egypt Proper contains 5,100,000 
acres of arable land, which may be classified under four 
heads . I, Etciich, or State property: II, Abadieh or 

’ Mevkoufe or Vakoof property is in charge of, and managed by, the Ulemah 

and is of three kinds.(1) Vakoof proper, defeated to the maintenance of 

mosques and the seren es of religion ; (2) Public Vakoof, the proceeds of 
winch are applied to (he foundation an 1 support of public sc ho ,1s', hospitals, 
ballts, poor-houses, fountains and the like; and (3) Customary V.ikocf p,-.,' 
petty placed under the mgis of religion by first selling it to the Ulema’ll at a 
nominal price and then holding it from them at a nominal rent. This trans¬ 
action places the estate out of the reach of the secular law and of all civil 
process. If the owner die without heirs, the property becomes real Vakoof. 
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i Ushurieh III, Onessieh : and IV, Waste, not yet 
brought under cultivation. I, The State property, or 
Eterieh, comprises by far the largest area, viz., 3,800,000 
acres. It is occupied by tenants, who pay an annual tax, 
averaging 30^. per acre for lands in the Delta, and 8s. per Egypt— 
acre for lands in Upper Egypt. Towards the close of the t - on au ^ 
Government of Mohammed Ali Pasha, the Fellaheen in the Occupation 
occupation of ‘ Eterieh’ lands were allowed the privilege l1ic ' nnt ' 
of bequeathing them to their heirs, and this privilege was 
confirmed by succeeding Governments, d hey had, however, 
no interest in the land, such as entitled them to compensa¬ 
tion for portions taken up for the construction of railways, 
or canals, or for other similar purposes. Recently, how¬ 
ever, the Government has introduced a plan by which the 
tenant, upon payment of six years’ taxation, acquires a 
certain limited ownership in his fields, which thereupon 
cease to be State property. II, The 4 Abadieh’ or 
* Ushurieh’ lands comprise 1,100,000 acres. They were 
originally granted by Mohammed Ali Pasha to his 
followers, being then waste, on the condition that they 
should be brought into cultivation. These lands are mulk , 
or freehold, and by the terms of the original grants were 
to be exempt from all taxation. Subsequently, however, 

Said Pasha obtained the sanction of the Porte to levy 
tithes on them ; and these tithes were commuted into a 
tax varying from 2 s. to 4 s. per acre, according to the ferti¬ 
lity of the soil, which was subsequently increased to i$s. 
per acre in Lower Egypt and ioj\ in Upper Egypt. Ill, 

‘ Onessieh ’ consists of lands bestowed by Mohammed 
Ali Pasha on a few families whom he had deprived of cer¬ 
tain privileges. These lands are not very valuable, and 
will, after a certain time, revert to the State. IV, The 
Waste lands are now being brought under cultivation, being 
allowed to be held free from taxation for periods varying 
from three to fifteen years. The imposition of the tithe 
on the 4 Abadieh ’ lands, contrary to the stipulations con¬ 
tained in the original title-deeds, was regarded by some 
persons as a breach of faith which diminished confidence 
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i-i the Egyptian Government and tended to affect the 
va ue of land ; and one of the great advantages proposed 
> ic scheme of granting a quasi ownership, upon pay¬ 
ment of six years’ taxation, was the removal of a sense of 
insecurity as regards rights in land. 
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CHAPTER XII. 

The Tenure of Land , and the Relation of Landlord and 
Tenant in Ireland —From Early Times to the last quarter 
of the Eighteenth Century. 

§ 125. There can be no reasonable doubt that in 
Ireland, as in other countries, the earliest form of pro¬ 
perty in land was that of joint ownership by a community, 
each member of which was entitled only to the usufruct 
of the plots allotted to him at the annual or periodical 
partition. Dr. Sullivan indeed maintains that all the essen¬ 
tial features of the Germanic land system are to be dis¬ 
covered in an earlier stage of development amongst the Common 
Celtic race. But as to the actual condition of things in Property in 
Ireland before the tenth century we have no very accurate Relnml m 

ancient times. 

information. The Brehon Laws, which have been recent¬ 
ly published, 0 show that, at the close of the tenth and 
beginning of the eleventh century, the Irish people were in 
a state of transition from common property to several and 
private ownership. “ All the Brehon writers,” says Sir 
H. Maine, “ seem to me to have a bias towards private or 
several, as distinguished from collective, property.” In 
theory the whole of the land of the Sept or Tribe, 1 whether 

8 By the Commissioners for publishing the A mieni Laws ami Institutes of 
Ireland. The Scnchus Mor is supposed to have been compiled at the dose 
of the tenth or beginning of the eleventh century ; and the Book of Aicill 
some time during the tenth century. 

* See Sir H. Maine’s Early History of Institutions, pp. 90, 91, 105, and 
155. The term ‘Fine’ or Family is applied to all subdivisions of Irish 
Society—the tribe in its largest extent ; the Sept, tribe, or sub-tribe, all the 
members of which were descended from one common deceased ancestor j and 
the Joint Family consisting of descendants from a living ancestor. The Sept 
is the legal unit. Sir 11. Maine thinks that the 4 Fine ’ (translated by 4 Tribe ’) 
treated of in the Coras Bescna, one of the Irish Law Tracts, is the Sept. 

This Tribe or Sept is a corporate, seif sustaining unit. Its continuity depends 
on the land occupied by it ; but it is not merely a land owning body, it has 
live chattels and dead chauvL distinguished from those of individual} tribes 
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waste or cultivated, belonged to the Sept. A large por¬ 
tion had, however, been assigned to the families of Chiefs. 
Other portions had been permanently appropriated by 
minor bodies of tribesmen, amongst whom there was 
a tendency to further subdivision and appropriation. 
Where there had been no distinct appropriation, the 
annual partition had been allowed by consent to fall into 
desuetude, each sharer remaining possessor of the parcels 
which he had received at the last allotment. 1 he princi¬ 
ple of individual ownership had not, however, been suffi¬ 
ciently developed to authorize such possessors to sell 
their shares. “ Every tribesman,” said the law, “ is able to 
keep his tribe-land ; he is not to sell it or alienate or con¬ 
ceal it, or give it to pay for crimes or contracts.” Then 
there had been a transfer of lands to the church ; and 
all these results together had largely operated towards 
breaking up the common ownership. At the same time 
much of the tribe-land was still waste and formed com¬ 
mon pasture, and as regarded this waste there was as yet 
no several or individual proprietorship. The Chiefs had 
large private estates, the severance of which from the 
common land had become complete ; they held also land 
attached to their office or Chieftaincy : and they further had 
an authority, which ever tended to increase, over the unap¬ 
propriated waste ; and upon this they settled their servile 
dependents, and the fugitives from other tribes who sought 
their protection. 2 Every Chief was more or less rich in 


men. Nor is it a purely cultivating body, it may follow a professional 
calling, —Early History of Institutions , p. 107. 

3 * Fuidhirs ’ strangers or fugitives from other tribes, who had broken the 
original tribal bond and had been expelled —a very considerable class in a 
disordered country, amongst a race prone to dissension and turbulance. The 
Fuidhir had no connection with the trike except through the Chief, upon 
whom alone he was dependent. Sir H. Maine considers that the position of 
the servile dependents, Scncleithes and Bothachs, was probably similar to 
that of the Cotarii and Bordarii of Domesday Book. The Senchus Mor speaks 
of three rents --a rack-rent or extreme rent from a person of a strange tribe, 
the Fuidlbr, no doubt—-a fair rent from one of the tribe—and the stipulated 
rent, paid alike by him of the tribe and him of a strange tribe. 
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cattle, the visible form of the wealth of that period. 

Many of the petty wars which disturbed the country were 
mere plundering raids, and a considerable booty in cattle 
was the meed of success. This wealth he utilized, accord¬ 
ing to a national custom, to acquire vassals and maintain 
and extend his authority, by lending or committing it to 
the care of those, who from poverty had no cattle of their 
own, or as tribesmen were bound to receive the charge from 
their king. The conditions and effect of this loan or charge 
varied as the recipient was a Saer or Daer tenant, a freeman 
or a villanus. The Saer stock tenant kept the cattle for 
seven years, and then became entitled to them as owner. 

During this period the chief received the young, the 
manure and the milk. But there was another and a fur¬ 
ther result of the transaction. The recipient of the stock, 
though he continued to be a freeman and lost none of his 
tribal rights, was bound to render to the Chief homage and 
manual labour — the latter including reaping the Chiefs 
harvest and assisting to build his castle or fort. In lieu of 
this manual labour, he might be required to follow the Saer mid 
Chief to the wars. Baer stock tenancy was created by 
committing a large quantity of stock to the tenant. This 
stock consisted of two portions—one portion regulated by 
the ‘ honor price * of the tenant, the fine payable for injur¬ 
ing him ; the other portion fixed with reference to the 
return to be made to the Chief. For three heifers lent or 
committed to the tenant the Chief was entitled to a call, 
refections 8 for three persons in summer, and three days’ 
labour; for twelve heifers or six cows, to a heifer and 


n In the exercise of the right of Refection, the Irish chief was entit!t: l to 
come with a certain number of followers and least nt the I>acr stock tenant’s 
house for a certain number ol days. 1 torn this rights weie doubtless derived, 
the ‘coin and livery’ (coigne, horse meat, man’s meat; livery, anciently 
provisions); denounced by Spenser, and the ‘ coshering, ’ abhorred by the 
English. The right would appear to have been always subject to abuse;. 
The necessities of the 1 >:ier stock tenant made it as difficult for him to escape 
from the relations once entered into, as it is for an Indian raiyat to get free 
from his Mahnjan. Irish tribesmen occasionally entered into this relation 
with persons other than the chiefs of their own tribe. 
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refections, and labour in proportion. The Daer stock 
tenant parted with some portion of his liberty, and his 
services were onerous. After rendering refections and 
services for seven years, the tenant became entitled to the 
stock, if the Chief died. If the tenant died, his heirs con¬ 
tinued to some extent liable. Sir Henry Maine thinks 
that the rent payable in the produce of the stock and in 
refections unquestionably developed in time into a rent 
payable in respect of the tenant’s land ; and he observes 
that it is a curious and unexpected fact that the rent of the 
class, which embraced a very large part of the ancient 
Irish tenantry, did not, in its earliest form, correspond in 
any way to the value of the tenant’s land, but solely to the 
value of the Chief’s property deposited with the tenant. 
A possible explanation may be that, while land was plenty, 
the value of the stock necessary to its cultivation was 

more important factor in production than the value of 
the land, and that the influence obtained by the more 
important over the less important element in the original 
arrangement continued even when their relative values 
were altered. 

§ 126. There are two customs, Tanistry and Gavelkind, 
which exercised an important influence upon landhold¬ 
ing in Ireland before the seventeenth century. By the 
first of these customs the succession to the Chieftaincy 
was regulated. Upon the death of a Chief, he was 
succeeded by the next of blood, who was eldest and 
worthiest. This successor had generally been selected in 
the Chiefs lifetime, and was designated Fanaist . The 
selection of the Tanaist and his ultimate promotion to the 
Chieftaincy were made by the whole Tribe or Sept. The 
prosperity and indeed the very existence of the Sept 
depended upon its Head \ ■. g i n > I< &($#£ ;n war •md a 
capable' administrator in peace, and thus necessity dictated 
the appointment of the fittest. 4 Where the claimant was 

1 T1i“re are numerous traces of the same custom in Indi e The nght of 

« t«.» the Raj bcl mgs in many principalities not to the son of the last 

Kujnh, hut to the Ule.ht male member of the t»ui«e family. In the Tippernh 
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strong enough to enforce his claim, the formality of an 
election was occasionally dispensed with ; and a powerful 
Chief during his lifetime could do much to influence the 
selection of the Tanaist from amongst rival competitors. 
As the custom of Tanistiy regulated the succession to the 
Chieftaincy, so the custom of Gavelkind regulated the suc- 
session to land which was not an appanage of any seig¬ 
niory. By this custom, when a member of a Sept died, 
his land did not descend to his sons, but returned to the 
common ownership, and went to increase the allotment of 
each of the households which composed the Sept. Some¬ 
times a redistribution of all the lands was thereupon 
made between all the members of the Sept; but, as the 
principle of individual property asserted itself and became 
recognized, this course was found at first inconvenient and 
then impossible, and the share of the deceased member 
only was partitioned. 5 At the beginning of the seventeenth 
century the Anglo-Irish Judges decided that Tanistry and 
Gavelkind were illegal, and they declared the English com¬ 
mon law to be in force in Ireland. The result was that 
primogeniture was introduced ; and from that time forward 

Raj, for example, the successor elect is chosen during the Rajah’s lifetime and 
'■* c.dlt'd Joobi'raj. lie is in fact the Irish Tnnaist. The estates of the Raj 
are separate from the private estate* of the member* of the family j and 
the Rajah for lire lime being, like the Irish Chief, has different powers in 
respect of those estates, which arc an appanage of his office, and those which 
are his private property. A similar custom prevailed in the Highlands of 
Scotland, and Sir II. Maine, in his E :r.y History of Institutions^ refers to the 
struggle between this custom and primogeniture as exemplified by the dispute 
as to Ualiols right to succeed to the throne of Scotland. 

5 This custom in its original form was the necessary concomitant of common 
property and periodical partition. When periodical redistribution fell into 
desuetude, the share of the deceased member was probably divided amongst 
the other memlrers of the Sept to the exclusion of the deceased’s children, 
who went no doubt to swell the class of Fuidhirs . In this may have consisted 
the barbarity which the English saw in the custom. This Gavelkind is to be 
distinguished from the English Gavelkind {anti-, p. 27, not, i, though it is not 
difficult to see the connection between ;\ custom under which all the male 
members of the Sept shared th • land of a deceased member, arid the later 
custom under which all the male offspring of the late owner inherited equally. 
The custom is the same, only that the conception of the family group has been 
narrowed, and individual property has taken the place of common property. 


Custom of 
Gavelkind . 
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land in Ireland descended to the eldest son, as heir-at-law, 
this new rule of succession governing not only lands, which 
had been subject to Gavelkind, but also those lands which 
were attached to the office of Chief and belonged to the 
person who held this office only so long as he held it. 

§ 127. There were no feudal tenures in Ireland before 
the arrival of Strongbow and the English in 1170 A.D. 
Strongbow, having made this expedition notwithstanding 
the prohibition of Henry II., and being apprehensive of 
the consequences of his disobedience, in the following year 
made the King an offer of all the lands he had won in 
Ireland. 1 his offer was accepted, and its acceptance gave 
the King of England for the first time authority over the 
land of Ireland. Henry came over in October 1171, and 
remained in the island till April 1172. During his stay he 
held a curia regis at Lismore, at which he made arrange¬ 
ments for the administration of the country according to 
die Norman system of Government. He did not, however, 
style himself King or Lord of the country, but was content 
with being accepted as a sort of Paramount Power. Three 
years after his return a treaty was concluded at Windsor 
between him and Rodcric O’Connor, King of Connaught 
and Chief King of Ireland, by which Roderic, having done 
homage to Henry and became his liegeman, agreed to pay 
annually to the King of England one merchantable hide 
for every ten cows in Ireland, except those parts which 
were in possession of King Henry and his barons, namely, 
Dublin, Meath, Leinster and Waterford as far as Dungarvan. 
The people of Ireland were to enjoy their lands and liber¬ 
ties so long as they continued faithful to the King of Eng¬ 
land and paid this tribute. Thus, the King of England 
became in 1175 A.D. the superi r feudal Sovereign of Ire¬ 
land. Notwithstanding this tr-Mty, Henry partitioned the 
whole island between ten of his barons, and made them 
gr mts thereof in feudal form. As Sir John Davies says 
in lii-, Discover ic, “all Ireland was by Henry II. cantonked 
among ten of the English nation ; and though they did not 
gain possession of one-third of the kingdom, yet in title 
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they were owners and lords of all, as nothing was left to 
be granted to the natives.” The object and meaning of 
these grants were that the grantees should establish them¬ 
selves as feudal lords, and reduce the Irish to the condition 
of feudal tenants, just as the Norman followers of William 
had done in England after the Conquest. But the grantees 
of Henry were not as powerful as the barons of the Con¬ 
queror ; and the Irish were more stubborn than the Saxons. 
Thus a protracted and ineffectual struggle began, which 
entailed centuries of bloodshed and misery upon the 
country. In further violation of the treaty of \\ indsor, 
Henry II. in 1177 A.D. conferred the title of King of Ire¬ 
land on his son John, who was then a child. In 1185 A.D. 
John was sent to Ireland to take possession of his 
kingdom, but his visit was not very successful. After 
becoming King of England, John again visited Ireland in 
1210 A. D., stayed about two months and received the 
homage of a number of Irish princes, and of the Anglo- 
Norman barons, who had succeeded in obtaining and keep¬ 
ing a footing in the country. During the whole of the 
thirteenth century, Ireland afforded a continuous scene of 
bloody struggle. The English settlers, or Undertakers as they 
were called, endeavoured by force to obtain the mastery over 
the Irish inhabitants. They built castles and made free¬ 
holds, but no tenures or services were reserved to the 
Crown. Where they succeeded in asserting their authority 
over the land, they were regarded by the members of the 
Irish Septs as usurpers, and were treated with undisguised 
hostility, which they repaid with merciless tyranny. they 
quartered their soldiers and followers on the Irish who 
clung to their lands, and gave no remuneration lor their 
maintenance. The price of food was enormous, and 
poverty increased. The administration of justice being 
in their own hands, even justice was converted into a 
means of oppression. The Irish chiefs, who managed to 
maintain their independence, were at ceaseless feud 
amongst themselves, and the English settlers followed their 
example in this and other respects. 
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§ 128. Such being the state of things at the begin¬ 
ning of the fourteenth century, Edward Bruce landed 
in Ireland in May 1315 A.D., and the Irish chieftains 
eagerly sought to transfer the kingdom from the English to 
him. They addressed a remarkable document in defence 
of their conduct to the Pope, no doubt because Henry II. 
had originally obtained a papal bull authorizing him to 
take possession of Ireland. In this they spoke of the sad 
remains of a kingdom, which had groaned so long beneath 
the tyranny of English kings, of their ministers and 
barons ; they gave details of the hard and unjust laws 
imposed upon them by the English—that no Irishman 
could take the law against an Englishman, but every Eng¬ 
lishman might take the law against an Irishman — that 
an Englishman might kill an Irishman, yet could not be 
prosecuted for it before an English tribunal. 0 Bruce’s 
expedition failed and with it the hope of deliverance from 
that quarter. The unsuccessful effort to shake off the 
yoke was punished with fresh severities, and the struggle 
went on with increased bitterness. No mere Irishman 
could be mayor, bailiff or officer in any town within the 
English dominions; and no Irishman could take lands by 
conveyance from an Englishman. In 1360 A.D. Lionel, 
the third son of Edward III., came over as Viceroy. 
One of his first acts was to forbid any Irish by birth to 
come near his army. In 1367 A.D. he held a Parliament 
at Kilkenny at which was passed the famous Statute of 
Kilkenny , which enacted that no alliance by marriage, 
gossipred (being sponsor), fostering oi children, concu¬ 
binage, or by amour be henceforth made between the Eng¬ 
lish and Irish ; and if any shall do to the contrary, he shall 
have judgment of life and member as a traitor to our Lord 



0 “The mere Irish,” says Sir J. Davies, “were not only accounted 
aliens, but uiei.m . and altogether • :t of the protection of the law : so as it 
was no capital offence to kill diem .' 1 And he ^ive$ an instance of one Robert 
Walsh, who was indicted at Waterford of the manslaughter of one Mae' .1 more, 
and admitted the slaying, but said it was no felony, because elacGilmore 
was a mere Irishman. 





WMSTfty. 



and Tenant in 


Various Countries — {Ireland). 



the King. 7 It further ordained that any man of English 
race taking an Irish name, or using the-Irish language, 
apparel or customs, should forfeit all his lands ; that it was 
treason to adopt or submit to the Brchon law ; that the 
English should not permit the Irish to pasture their lands, 
nor admit them to any ecclesiastical benefices or religious 
houses, nor entertain their minstrels or rhymers ; and that 
no soldiers should be imposed or cessed upon English 
subjects under pain of felony. Some regulations were 
made to prevent the great lords from laying oppressive 
burdens upon gentlemen and freeholders ; and the English 
were forbidden to make war upon the natives without the 
permission of Government, but this prohibition was more 
honoured in the breach than in the observance. In October 

7 Nearly two centuries before, Strongbow had married Eva, the daughter 
of Dermot MacMurrough ; and his followers had largely followed his example 
by taking Irish wives. They thus became closely connected with the Irish, 
and their descendants had a large admixture of Irish blood. The first 
English settlers, instead of introducing English habits, manners and laws 
into Ireland, adopted those of the Irish, and were themselves absorbed into 
the Irish people, for, as Mr. Froude observes, “ ihe Irish Felts possess on 
their own soil a power greater than any other known family of mankind of 
assimilating those, who venture among them, to their own image.'’'— 1 'he 
English in Ireland , I, p. 21. The Anglo-Irish, who were born and bred in the 
country, grew up with the free notions of Irish chiefs, and could but ill 
brook the restrictions of the feudal tenure under which they held their lands. 
They resented, still more than the English in England, aids and subsidies, 
reliefs and fines. Edward III., in order to carry on his wars in France and 
Scotland, had to levy large subsidies. In 1347 “ the Prelates, Earls, Barons 
and Commons of the land in Ireland ” complained to the King that, bad as 
were the Irish enemies, the extortions and oppressions done by the King’s 
officers were worse. The result was, that these Anglo-Irish became more 
obnoxious to the English Government than the native Irish themselves; and 
every opportunity for forfeiture of their estates was sought out against them. 
In this spirit and to prevent the new English settlers from being fascinated to 
Irish ideas, the Statute of Kilkenny was passed. One provision of the 
Statute forbad the use of the contcmptuou > expressions ‘Irish Dogg* and 
‘ English IIobbe ’ or churl—the former being applied by the new-comers to 
the Irish-horn English, who repaid the compliment with the latter epithet. 
In 1417 the Irish were excluded from offices or benefice, in the Church, and 
bishops were prohibited from bringing. Irish servants with them when they 
came to attend Council or Parliament. A few years later the Anglo-Irish 
had to complain of the exclusion of Irish law students from the Inns of Court 
in London. 
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1394, Richard IT. came over to Ireland and staid for nine 
months. 8 He took a considerable force with him, and the 
Irish Chieftains, being for the time overawed, made a show 
Visits of of submission. The most important matter in connection 
lUchnrd II. \f ls v j s jt- was tlic prohibition of absenteeism. Lords 

and gentlemen, who had gone to live in England, caring 
nothing for their estates except to receive their revenues, 
were ordered back under pain of confiscation. Richard 
seems to have taken a certain liking for the Irish, for he 
paid them a second visit in 1399 A.D. In the reigns of 
Henry V. and Henry VI. the breach continued to widen 
between the English and the English Government on the 
one hand, and the native Irish and Irish of English descent 
on the other. At a Parliament held at Trim in 1446 A.D. 
by the Viceroy Sir John Talbot, afterwards Earl of 
Shrewsbury, a law was passed, declaring that every man 
who did not shave his upper lip, should be treated as an 
‘ Irish enemy.’ 

§ 129. Notwithstanding these measures, the Irish held 
their ground, and the English power declined ; and when 
Henry VII. came to the throne in 1485 A.D. he found 
that he possessed merely nominal power in the country. 
rowing* In 1488 he sent over Sir Richard Edgecumbe to exact 

Lac fresh oaths of allegiance from the Anglo-Irish lords. 

These oaths were not, however, kept very scrupulously, 
for in 1492 many of these lords supported the Warbeck 
plot. Sir Edward Poyning was in consequence sent over 
with a force of one thousand men ; and at a Parliament 
held at Drogheda in 1494, the Statute was passed, which 
has since been known as Poyning } s Law. It enacted 
that no Parliament should thenceforward be held in 
Ireland, until the Chief Governor and Council had first 
certified to the King, under the great seal, as well the 
causes and consider - : - thej design^ to 


* He wrote from Dublin that the people might be divided in three classes, 
: —(i) the wild Irish or enemies ; (2) the Irish rebels; and (3) the hnghsh 

i.ubjecti—raiding that the rebels had l>een made such by wrongs, and by 
want of close attention to their grievances. 
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pass, and till the same should be approved by the King 
and Council. At the same time English law was consti- English Law 
tutionally established in Ireland. It was directed that the 1,1 

“ many damnable customs and uses ” practised by the 
Anglo-Irish lords and gentlemen under the names of “coigne, 
livery and pay ” should be reformed ; that the inhabit¬ 
ants on the frontiers of the four shires should build and 
maintain a double ditch six feet high on the side which 
“ sheared next into the Irishmen,” so that they should be 
kept out ;° and that all subjects should provide themselves 
with cuirasses, helmets, English bows and sheaves of arrows. * 1 
The state of Ireland at the beginning of the sixteenth 
century is described in a report prepared in 1 5 1 5 by com¬ 
mand of Henry VIII. According to this State Paper the 
only counties really subject to English authority were 
Dublin, Wexford, Kildare, Meath and Louth ; and the 
residents on the borders of these counties had to pay black¬ 
mail for protection to the Irish Chieftains. The King’s 
writs were not executed beyond the limits of these five 
counties, and the Brehon law was in full force in all the 
rest of Ireland. There were some sixty different States or 
regions, some “as big as a shire ; some more, some less,” 
subject to petty rulers, who exercised the right of making- 
war upon the English and upon one another. 2 * * * * * * 9 Henry 


u The English were to ‘ pale ’ in, or enclose that portion of the country 
occupied by them. Hence the term Pale was applied to this portion. 

1 All this was done with the expressed object of reducing the Irish people 
to “ whole and perfect obedience.” There can be little doubt that the 
destinies of Ireland would have been other and better, if its conquest had been 
as complete in the first instance a that of England by William and the 

Normans. A large body of conquerors and a strong Government would have 

secured that perfect obedience, which would have brought about a complete 

fusion and a new departure. x\s it happened, the conquest was but partial, 

a perpetual struggle ensued, a running sore of feud was kept up. The new 

clement, infused in driblets ard at intervals, was absorbed in the disordcied 

system, and went rather to exacerbate the ulcer, than to invigorate the con¬ 

stitution to cast it olf. 

9 The Scotch had about this time begun to immigrate in considerable num¬ 
bers into Ulster, and they occupied large tracts in that province. Their 
earliest settlement? were in Down and Antrim, which counties ..ere partly 
colonized by the Western llighlandeis uom the i >urteenth eentury. 
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VIII. made a vigorous effort to introduce the Reformation 
into Ireland. The resistance of the clergy was, however, 
so obstinate, and the King had so little real power in the 
country, that the attempt proved wholly unsuccessful. The 
Irish then, as since, took the side of the Papacy against 
the English Government. Convinced that some radical 
reform was necessary to put an end to anarchy and bring 
about some degree of social order, Henry declared it 
necessary that the Irish should* “ conform their order of 
living to the observance of some reasonable law, and not 
live at will as they had been used.” He accordingly tried 
to persuade the chiefs to exchange their Brehon customs 
for feudal tenure, and to acknowledge that they held their 
lordships under the Crown, by making a formal surrender 
Surrender anc * receiving them again with English titles and with 
aud Re-grant legitimate jurisdiction derived from the King. At the 
V, iVmr ? e U(ial same time he proceeded to suppress the Irish abbeys ; and 
by making over part of the estates of the Church to the 
leading Chiefs, he induced them to surrender their lands 
and take a fresh grant of them, subject to the incidents 
of English tenure. Provisions were also made against 
absenteeism. The rights of the English colonists to their 
estates were made conditional upon residence ; and the 
lands of all absentees were to be confiscated. 

§ 130. Elizabeth came to the throne of England in 
1558. Shane O l Neill was master of Ulster, and likely to 
prove a formidable opponent to the English Government. 

He soon fell a victim to treachery, and in 156^ a Parlia¬ 
ment irregularly convened confiscated his lands to the 
Crown and gave the earldom of Ulster to the Queen. She 
r " V7/ £ avc the district of Ards in Down to her Secretary, Sir 
Thomas Smith, who was, however, slain by a “ wild Irish¬ 
man,” whom he endeavoured to dispossess from some lands 
held by him and his forefathers. The Earl of Essex re¬ 
ceived a grant of other portions of Ulster on condition 
that he could expel the rebels who were in possession. 

He came over in 1573, but died three years after without 
having been very successful in the work of eviction. In 
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1577 an attempt was made to convert into a regular tax 
the subsidies, which had previously been gi anted 10m 
time to time for the support of the Government and the 
army. The English Lords of the Pale resisted, the Earl 
of Desmond taking the lead. This resistance was quelled 
by sending to Dublin Castle those who signed a remon¬ 
strance, and committing to the T ower the deputies sent to 
carry it to London. About the same time some claims were 
brought forward under Old Norman Charters to estates in 
Cork ; and a certain class of persons in England, who Uudet , 
afterwards came to be known as Undertakers, proposed takers . 
to Elizabeth to advance the expenses of military occupa¬ 
tion on condition of being afterwards repaid by grants of 
confiscated land. The Irish got it into their heads that 
England had made up her mind to extirpate them and 
occupy their lands with English colonists, the result of 
all these disturbing influences was Desmond’s Rebellion, 
which was so effectually suppressed that the lowing of a 
cow or the sound of a plough-boy’s whistle was not to be 
heard from Valentia to the Rock of Cashel. Half a 
million acres of the finest land in Ireland were confiscated 
in 1585. The most tempting offers were made to induce 
Englishmen to come over and settle. Lands were to be 
had at two-pence an acre, and no rent to be paid till aftei 
three years. Grants were made on the condition that 
Englishmen were to be settled, and that no Irish should 
be admitted as tenants. Put it was found impossible to 
carry out these conditions strictly in practice. English¬ 
men were not obtainable in sufficient numbers to occupy 
the whole of the lands, and, as a necessary consequence, a 
large proportion of the Irish tenantry were suffered to 
remain. The dispossessed landlords * coshered* amongst 
them, and had all their sympathies, while both waited the 
opportunity of revenge. At the commencement of the 
seventeenth century O’Neill, afterwards Earl of Tyrone, 
and O’Donnell, afterwards Earl of Tyrconncl, successfully 
resisted the English authority in Ulster, lhcy were de¬ 
feated and forced to come to terms, but being discovered 
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while preparing for a fresh outbreak, they fled abroad and 
their estates were confiscated. This placed at the disposal 
of the English Government, for plantation purposes, six 
counties, vi.c. y Tyrone, Donegal, Fermanagh, Derry, Cavan 
^Vu\er^° R anc ^ Armagh, containing some two million acres. A scheme 
of plantation was drawn up in 1609. A million and a 
half acres of bog, forest .and mountain were restored to the 
Irish. Half a million acres, including the most fertile land, 
were parcelled out into lots of two to four thousand acres, 
and given to English and Scotch planters on condition 
that they would settle Protestant tenants, cither English 
or Scotch. 3 An exception was allowed in respect of the 
former Catholic owners, if they took the oath of supremacy 
and paid double rent. The grants were eagerly taken up. 
Many intending emigrants to America came to Ulster 
instead. The colonists consisted of labourers, weavers, 
mechanics, farmers and merchants. They went to work 
\vith vigor find laboured with industry, and a period of 
remarkable progress and prosperity followed, which was 
brought to a terrible close by the Massacre of 1641. In 
15K0 the population of Ireland was roughly calculated at 
half a pillion. In 1641 it had increased to a million and 
a half, having thus trebled in sixty years. 

§ 131. Charles h came to the throne in 1625 ; and in 
1633 sent over Wentworth, afterwards Earl of Strafford, 
as Viceroy. The future Earl saw the prosperous results 
which had followed from the Scotch and English settle- 
Connaught mcnts in Ulster, Leinster and Munster ; and the policy of 
of Defer Hue extending these settlements to Connaught at once suggested 
Title,;. itself to him. The Irish landlords had no title-deeds. 

They had not in that remote province surrendered their 
lands to the Crown and received fresh grants on conditions 
of English law. Abbey lands were in the possession of 


3 The Dublin University, which had been founded by Elizabeth, obtained 
three thousand Sixty thousand acres in Dublin and Waterford, and 

three hundred and eighty-five thousand acres in Leitrim, King’s County, 
Queen’s County, Westmeath and Longford had been similarly parcelled out 
on previous occasions. 
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those who had no title to them. A Commission of Defective 
Titles was issued. The lands were surveyed. Those in 
possession were called upon to prove their titles. Jurois 
were fined and imprisoned as contumacious, if they did 
not find for the Government. Four-fifths of the lands 
of Connaught were, as the result, decided to belong to tire 
Crown. Wentworth contemplated a Connaught plantation. Ahtssocr 
Irishmen were driven to a frenzy of despaii by 7 the thicat- J 
cned spoliation. 1 The consequence was a fresh insurrec¬ 
tion inaugurated by the Massacre of 164.1. 5 In the follow¬ 
ing year the Confederation of Kilkenny assembled and sat 
from May 1642 to January 1643. During this period they 
acted as a provisional Government ; and before breaking 
up they drew up and forwarded to King Charles a repre¬ 
sentation of their grievances, at the same time professing 
their loyalty to the Crown. Charles was disposed to make 
terms with the confederates. The Irish were successful in 
the hostilities which immediately followed. A cessation of 

arms for a year was agreed upon in if> 43 » and n K*in in 164 V 
An Act of oblivion was subsequently passed, and a treaty 


* A parliament assembled In 1034, which asked fin wruiu yrau-s, one of 

which was that sixty years’ undisturbed possession should bar the claims of 
the Crown. The members were assured that these graces WOttld be granted, 
if sufficient supplies were voted. Six &u 1 >sitlies of £50,000 each were voted, 
while Wentworth had expected only £30,000; but the graces were refused 
after the subsidies had been voted. The Connaught Commission following 
upon this breach of faith, and the perversion of the forms of justice in order to 
achieve the objects of that Commission, very naturally excited deep distrust 
and a profound sense of injury. 

5 The outbreak took place simultaneously in several places on the 23rd 
October. The English settlers were driven from their houses, stripped— men 
women and child re n-of their very clothes. At the lowest estimate, 37,000 
5 *re said to have been murdered— and Mr. Fraud* estimates that 
before the insurrection was suppressed, out of an entire population of a 
million and a half, more than half a milli-n had, by sword, famine and 
p E BtiJence, been miserably dc proved. Catholic writers extenuate the atrocities 
of the outbreak and exaggerate the cruelties of the subsequent transplantation 
to Connaught. Protestant writers, on the other hand, maintain that the trans¬ 
plantation was a just punishment lor the massacre, and a necessary mode of 
dealing with a class of persons, who hud proved themselves irreconcilable. 
The case on either side is well stated in Prendergast’s Cromwellian Settlement 
of Ireland , and Froude’s The English in Inland, 
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signed, but the execution of Charles rendered it nugatory. 
The English Parliament had not, however, forgotten or 
Cromwell forgiven the Massacre of 1641; and on the 15th August 
aud Keiribu- i649> Cromwell landed at Dublin to inflict an effectual, if 
tardy, retribution. The fate of Drogheda and Wexford 
struck such terror into the Irish, that Cromwell was able 
to return to England and leave his Generals to finish the 
campaign. Limerick was taken in 1651. Galway surren¬ 
dered in the following year ; and so terrible was the 
devastation of the country, that the English were in danger 
of starving. In May 1652, the Irish Army in Leinster, 
surrendered on terms signed at Kilkenny. During the 
following four months the other armies surrendered on 
similar terms. One of these stipulations was that those, 
who desired to transport themselves with their men to 
serve any foreign State in amity with Parliament, should 
be allowed to do so ; and it is said that under this con¬ 
cession more than thirty-four thousand men left Ireland 
never to return. 

§ 132. Ireland, thus devastated and depopulated, was 
now in a fit condition for a fresh scheme of plantation. In 
1642 the English Parliament had confiscated between two 
and three million acres of land belonging to those who 
had shared in the outbreak of the previous year. Every 
Catholic landholder in Ireland by taking part in this out¬ 
break, or in the events which immediately followed, had 
rendered his estates liable to confiscation. The English 
Ireland * landholders, who had taken the royalist side, had incurred a 

similar liability. On the 26th September 1653, the English 
Parliament passed a sweeping measure of confiscation, de¬ 
claring that the confiscated estates were to be given to 
the Adventurers 6 and the English Army ; that Connaught 


■ After the outbreak of 1641, the English Parliament offered the two 
' id a hid I million, confiscated acres of Irish land to Englishmen, who were 
willing to advance money for raising and paying an army to subdue the Irish 
rebels. The subscribers, or Adventurers, as they were named, were to 
receive lands at four shillings an acre in Utter, six shillings in Con nan gilt, 
eight shill&lgs in Man- hillings in Leinster. Debenture bonds 
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was assigned for the habitation of the Irish nation j and 
that they must transplant thither with their wives and chil- 


were issued, payable in land as soon as the country was re-conquered. Bonds 
for about a million acres were taken up. An army was prepared at Bristol 
ill the summer of 1642, with the money thus procured ; but the Parlia¬ 
ment directed Lord Wharton, who commanded it, to march against King 
Charles, who defeated these forces in October 1642 at the battle of Edge Hill. 
Disgusted at this misapplication of the money, the Adventuiers held back 
from subscribing further, although the measure of land was enlarged to the 
Irish standard and doubled for any one of them, who would advance a further 
sum equal to a fourth of his original subscription. On the termination of the war 
in 1653, large arrears of pay were due to Cromwell's army, and it was arranged 
to liquidate these arrears by grants of land, after satisfying the claims of the 
Adventurers. The provisions of the Act of 1653 were briefly as follow 
The Government reserved for itself the four Counties of Dublin, Kildare, 
Carlow and Cork, and also all the towns, church lands and tithes ; provision 
was then made for the Adventurers, to whom £360,000 was due £1 10,000 
being satisfied with the moiety of three counties in Munster, v,z. Waterford, 
Limerick and Tipperary ; £205,000, with the moiety ol four counties m 
Leinster, viz. Meath, Westmeath, King’s County and Queen’s County ; and 
£45,000, with the moiety of three counties in Ulster, viz. Antrim, Down 
and Armagh. The other moiety of these ten counties was given to the sol- 
dfors with the intention tb t • '" - re ob.i-dy merchants 

and tradesmen, might have the benefit of military protection. The officers and 
soldiers were also provided for in the other parts of Ireland except Connaught. 
The arrears of pay due to the army, which were thus satisfied, amounted to a 
little over a million and a half. A million and three quarters' of debts for 
money or provisions supplied to the army of the Commonwealth were 
satisfied in a similar manner. Connaught was appropriated for the Irish 
alone; and all English Protestants, Who had lands in that province and 
desired to leave it, were allowed to have in exchange lands of equal value 
in some of the English provinces. Emm the lands reserved for Government 
grants were made to the members and friends of the republican party or 
st witl ^ tsansphmt toConwugW 

affected m, only the Irish Celtic families, but also the descendants of the original 
who had become Hibernistpsis Ilihcrniores , and were impli- 
e of 1641, yet in the war against Cromwell 


English settlers, 
cated, though not in the M 
and the Parliament. Amongst those who had to give up their lands and 
transplant to Connaugl.t was William Spenser, grandson of Edmund Spenser, 
“wi,o ” as Cromwell wrote to the Irish Commissioners, “ by his writings 
touching the reduction of the Irish to civility brought on him the odium of 
that nation.” Cromwell’s ate:mpt to save the estate granted l,y Queen Eliza¬ 
beth was unavailing, and the fate of tin grinds.m was regarded as a judg- 
ment for the sins of the grandfather who had “ dealt with transplantation as it 
• bo Irish were beasts of the Held, that might b driven front one province to 
another for the convenience of the English." 
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dren before the 1st May 1654, under the penalty of death 
to any one found east of the Shannon after that date. 
The general plan of this measure, which is known as “ The 
Cromwellian Settlement of Ireland,” was to remove the 
Irish families of the upper and middle classes into Con¬ 
naught, which was to be converted into an exclusively 
Irish province—the Wales of Ireland—and to make Ulster, 
Munster and Leinster the exclusive property of Protestant 
English and Scots. Experience had shown that when Irish 
and English were intermixed, the former were the leaven that 
leavened the whole lump, and the English seduced by 
Irish fascination became more Irish than the Irish them¬ 
selves. It was therefore deemed advisable to isolate this 



dangerous race, to remove them beyond the Shannon, to 
interpose its broad stream and a chain of forts between 
them and the English, who, however successful against 
them in war, were unable to resist their captivating influ¬ 
ence in peace. The Irish peasantry were, however, allowed 
to remain, first, because they were useful to the English 
as earth-tillers and herdsmen ; secondly , because it was 
hoped that, deprived of their priests and gentry, and living 
amongst the English, they would become Protestants ; and 
thirdly , because the English gentry, without their aid, would 
have had to work for themselves and their families ; or, if 
they did not, would die ; and if they did, would in time 
turn into common peasants. 7 Thus the colonists had no 
intention of becoming working peasant proprietors ; they 
meant to be proprietors of the land, while others, did the 
work of cultivation, and the natural result was that they 
became landlords, and the Irish peasants their tenants. 

§ 133. The settlement of Ireland, thus effected under 
the Act of 1653, was the work of the Commonwealth ; and 
when the Commonwealth came to an end, and Charles II. 
was restored, the transplanted landholders had strong 


7 Thnnodw Hi ben - Catholica, 1 »y F. Maurice Morison, a Franciscan father. 
Lecturer in Theology, Jnnsbin.k, A.D. 1659. The book was written agaiust 
“ the Arch Tyrant Cromwell ; ;> but the facts above stated arc substantially 
correct.—See Froude, Vol. I, 133. 
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hopes that he would restore them also. 1 he war which 
began with the Massacre of 164b and was terminated by 
Cromwell’s army in 1652, was in its inception a revolt of Effect of the 
the Irish against the English Government, but was after- 
wards partly converted into a Royalist struggle against the we Ilian 
Parliament. Rebellion against English authority might Settlement. 
reasonably be punished with confiscation, but the restored 
Monarch could not maintain the justice of forfeiture in the 
case of those, who had committed no other ollence than 
that of taking his and his father’s side against the Parlia¬ 
ment. Many of the persons, who argued thus, had been 
the companions of the King’s exile. All who hoped for the 
recovery of their estates were anxious to place themselves 
in this category, and to make it appear that they had 
rebelled against not English supremacy but Parliamentary 
usurpation. Unfortunately, however, the King’s father had 
ratified the Act, under which the Adventurers had advanced 
their money upon the security of the confiscated Irish 
lands. A Commission w r as appointed to deal with the 
difficult problem thus brought forward for solution. Finally 
it was resolved that all confiscations based upon participa¬ 
tion in the original outbreak should stand good, but that 
the lands of those who could show that they had taken no 
part in it should be restored, the Soldiers and Adventurers 
in possession being compensated by an assignment of 
lands elsewhere. A million acres had been left undisposed 
of under the Act of 1653, and to these were to be added 
the grants of the regicides and adherents of the Common¬ 
wealth, which had become forfeited. A Court of Claims 
was appointed to apply these principles to individual cases ; 
and the result of its labours was that the Adventurers and 
Soldiers lost one-third of their grants ; and the Irish ' ' * 
Catholics, who before 1641 had owned two-thirds of the 
good land of Ireland and all the waste, w'ere left in 
possession of somewhat less than one-third. 8 Titles to 


* The Court of Claras showed a disposition to construe the Irish Act of Settle¬ 
ment, 14 & 15 C u. II-, cap. 2 , under which they proceeded, very favourably to 
the Catholic petitioners ; and in consequence more Adventurers and Soldiers 
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land now enjoyed a brief dozen years’ respite from distur¬ 
bance. At the end of this period the War of the Revolu¬ 
tion broke out. King James landed at Kinsale in March 
1689. The Irish party headed by Tyrconnel embraced 
the side of the Catholic King. The Acts of Settlement 
were repealed by the Irish Parliament ; outlawries were 
reversed ; and decrees for restoration made as fast the 
Courts could make them. All who held lands under the 
Consequence Acts of Settlement were dispossessed. The old proprie- 
th '{evolu- ■ tors recovered their estates with all the improvements 
ilon - made by the Adventurers and Soldiers, who were some time 

or other to receive compensation. The Catholics were res¬ 
tored to all that they had lost by the outbreak of 1641 ; 
and in order to give them back also the six counties of 
the Ulster Settlement, and the lands forfeited in the reign 
of Elizabeth, two thousand six hundred landholders were 
declared to have forfeited their estates for treason in adher¬ 


ing to the Prince of Orange. Then followed the Battle of 
the Boyne (1st July 1690), the Battle of Aughrim, the Siege 
and Treaty of Limerick (October 1691) ; and all this was 
again reversed. Commissioners were appointed to reinstate 
the expelled Protestants, but great confusion had mean¬ 
while been introduced by the change of owners, and the 
Commissioners were accused of favouring the Catholics 
and putting difficulties in the way of the rightful proprie¬ 
tors. It took several years and some warm contests in 
the Irish Parliament, before Irish titles were quieted after 
this disturbance. Another ordinary consequence of the 
War of the Revolution was that the domains of King 
James, the estates of Tyrconnel and the lands of a 


were dispossessed than could be compensated with the vacant land available for 
• thus ; ft witfcoi comp nsa.tion had an equit¬ 
able claim for contribution upon the others, who had not been disturbed by 

5 c >mprOmised by all agreeing to accept two- 
thirds of their legitimate claims, those who had not been dispossessed giving 
up one-third >f the land in their possession on condition of getting a secure 
h r. This arrangement was embodied in the 17 & 18 Car. II., 
cap. 3. For further information as to the Court of Claims mid its labours, 
see Froudes English in Ireland, Vol. I, Chapter HI. 
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M&s^erable number of their adherents, were forfeited. A 
large portion of these forfeitures was granted away to 
courtiers, favourites, and persons who had helped to ad¬ 
vance the cause of William. A Resumption Act was 
afterwards passed to declare these grants null and void. 

They were accordingly resumed and made over to thirteen 
trustees, for sale to the highest bidders for the benefit of 
the nation. Queen Anne is said to have meditated the 
restoration of the estates so forfeited ; but she did not 
live to effectuate her intention. 

§ 134. Many causes have jointly operated to bring 
about results, which have impressed some very extra¬ 
ordinary and characteristic features upon landholding in 
Ireland. One of these causes has been the great inse¬ 
curity of title caused by continual outlawries, forfeitures, 
confiscations, pardons and reversals. Amid the struggles 
for the English Crown, the contests of rival religions, the 
dissensions of political parties, the chances of rebellion 
and the expectation of foreign assistance, the outlawed ^ZtutZof 
Chief, the dispossessed proprietor looked forward, with Irish Lund • 
the sanguine hopefulness of the Celtic race, to the day Elding-hi- 
when he would have his own again. As late as 1774, Title/ ^ 
Arthur Young wrote as follows “ The lineal des¬ 
cendants of the old families are now to be found all over 
the kingdom, working as cottiers on the lands which were 
once their own. In such great revolutions of property 
the ruined proprietors have usually been extirpated or 
banished. In Ireland the case was otherwise, and it is a 
fact that in most parts of the kingdom the descendants of 
the old landowners regularly transmit by testamentary 
deed the memorial of their right to those estates which 
once belonged to their families." These descendants of 
dispossessed landholders were of the same race and creed 
as-the peasantry amongst whom they found what, they 
hoped, was but a temporary shelter ; and these peasants 
gave them their sympathies, while forced to pay rents to 
the Saxon invaders. It does not require much' imagina 
tion to comprehend what a source of unrest, what an 
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element of disquietude existed in this state of things. 
Another contributing cause was the fact that the new 
landlords were ‘ foreigners ’—aliens in blood and in 
creed ; 9 and this disturbing element was very greatly 
intensified by religious persecution brought about by the 
spirit of the age and by political events, which are matters 
of history. The old Irish Chiefs oppressed their tenants, 1 
but this oppression came to them from the Heads of their 
own Clans, who were using, although abusing, an acknow¬ 
ledged right, and who at least protected them from all 
others. It was moreover oppression in a form and of a 
kind to which they were accustomed ; and it is astonishing 
how much wrong, if done under known forms of procedure 
and by men of admitted authority, will be endured with¬ 
out murmuring by those, who will feel and resent as 
tyrannical much lighter.burdens of an unusual kind, laid 


* Mr. Lcngfield well observes in his Essay, published in the Colxlen Club 
Series, that “ religion did not, and could not, lend its aid to the authority 
of the law. The great mass of the agricultural population was Roman 
Catholic; and the Roman Catholic priest, their minister and instructor, 
was in some respects under the ban of the law. He could scarcely be an 
effectual teacher of the doctrine that it is a moral duty to obey the law of 
the land, when he himself was obliged to violate it almost daily in the dis¬ 
charge of his most sacred functions. Of all laws those which are framed 
for the protection of property arc the most likely to be disregarded by the 
poor man. The man who never possessed any properly can scarcely feel 
the duty of respecting it. He must be taught that duty either by arguments, 
which do not bring conviction to all men, or by some authority which he 
respects. But the Roman Catholic priest had no property of his own, and* * 
he generally belonged to a family which did not possess much property. 
He had therefore no sympathy with the landlords, who in general did not 
belong to his dock. Religion, which ought to be the great bond of union 
between men of every race and every class, was in Ireland an additional 
source of disunion.” See also Morris's Land Question of Ireland , 
pp. 231, 295. 

* Edmund Spenser and Sir John Davis emphatically declared that the 

“ Chiefs do most shamefully rack-rent their tenants, ” and spoke with vehe¬ 
ment indignation of the exactions from which the tribesmen suffered, the 
coshering and the coigne and livery . <( The lord,” says Sir John Davis, 

4 * is an absolute tyrant, and the tenant a very slave and villain, and in one 
respect more miserable than bond-slaves. For commonly the bond-slave is 
fod by his lord, but here the lord is fed by his bond-slave,”—See Sir II. 
Maine’s J.ar/y History of Institutions, pp, 127, 179. 
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on them by hands to which they are unaccustomed. The 
Irish peasantry submitted to the exactions of coigne and 
livery and coshering; but they felt it a terrible hard¬ 
ship to have to pay at stated periods fixed money-rents of 
less equivalent value. They had never been accustomed 
to make such payments, and the forethought necessary to 
provide for them in time was a quality, which had to be 
developed, if not created. 2 

§135. A further very effectual cause was absenteeism. 

When the Normans conquered England, they settled down 
in the country amongst the Saxons ; and, in course of time, 
the fusion of the two races became complete, and both 
merged in a single nationality. The nobles, who received 
lands, set up their manor in the midst of the people ; and 
for good or evil proceeded to dwell amongst them and 
exercise authority over them. The people came to look 
up to them as their natural superiors and as rightfully in Absenteeism. 
authority over them. No doubt this authority was often 
abused, and the abuse had the effect of making it felt and 
feared ; but it was oftener used for the benefit and im¬ 
provement of those subject to it. But in Ireland all this 
never happened generally so as to aflect the progress of 
the whole nation. There were no doubt some families, 
who settled in the country, dwelt upon their estates, and 
fulfilled more or less carefully the duties oi large landed 
proprietors ; but these were exceptions to the general rule, 
the evil results of which their better conduct operated by 
contrast to exhibit in a stronger light. Even of these 
many were driven out and forced to emigrate by a condi¬ 
tion of things to which they did not contribute, but for 
which they suffered. Absenteeism, as we have seen, pre¬ 
vailed from the beginning, and was the object of repeated 
prohibitory, but ineffectual legislation. The laws made 

* So the Bengal zemindar - at first deliberately preferred the old Mahomcdan 
system with all its abuses and oppressions to the then new ly-in trod uced Eng¬ 
lish Revenue laws, under which the estates of defaulters were inexorably sold, 
if the Government revenue were not paid into the local treasury by sunset of 
the last day allowed for payment ; and they actually petitioned Government for 
a return to the old system. 
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against, it were not effectually enforced, because the chief 
offenders were persons of power and influence in the 
Government or about the Court. The chief effect given to 
them was against political opponents, or those who had 
taken the opposite side but not openly enough to incur 
forfeiture. Large grants were made to Court favourites or 
political partisans—men who had estates of their own in 
England, and who never contemplated or were supposed 
to contemplate residence in Ireland. As little did London 
merchants, who invested their money in Irish land as a 
speculation, think of going to live in a country, which to 
them was as barbarous as the Indies, or other foreign parts 
in which they adventured their capital for the sake of gain. 
Then the gentlemen, who were landholders in Ireland 
without English estates ox other pursuits, and to whom the 
increase of rents gave an income large enough to afford 
the luxuries as well as the necessities of life, naturally 
sought those places where these luxuries were to be found 
and enjoyed ; and in Bath and London, and occasionally 
in Paris, the Irish landholder found more civilized society 
than that of the rowdy, fox-hunting,hard-drinking squireens, 
to whose company he would be left in Ireland. The more 
he saw of the amenities of social life, the less congenial 
became Ireland and Irish habits ; and his children grew 
up in the same ideas. Non-residencc necessarily occa¬ 
sioned want of acquaintance and want of sympathy with 
the people. The gentlemen absentee, however humane, 
thought nothing of the miseries which he did not see. 
The enjoyment of pleasure disinclines the mind to reflec¬ 
tion upon pain ; and he shrank from the narrative of 
suffering, which brought to his conscience the self-re¬ 
proach of duty neglected. Then society and pleasure 
and residence abroad were expensive; and the more 
these landed proprietors lived away from their estates 
the larger was the income which it was necessary that 
they should draw from these estates in order to bear 
this expense. So the Agent raised the rents, showing 
his capacity to his employer by increased remittances, 
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and feeling little for the hardship or even misery which 
he was paid for inflicting. 3 The necessities of Court 
favourites were as pressing as those of non-resident coun¬ 
try gentlemen ; and they knew even less of those, whose 
labours supplied the means of satisfying their numerous 
wants—knew less, and therefore felt less, and were more 
exacting. Then speculating grantees or purchasers had be¬ 
come landholders merely with the object of making money, 
and men of this class did not much concern themselves 
with the hardships of the peasantry, so long as this object 
was attained, i hree-fourths of the land at one time, and 
always more than half, belonged to the absentees ; and 
thus rent in Ireland was substantially a heavy tax levied 
upon a subject people, and transmitted to increase the 
wealth of the paramount nation. 4 I hat it practically was 

The Report of 1729 on the causes of the Protestant emigration from 
Ulster states that the Agents of the absentee landlords “ habitually let the 
• lands by auction to the highest bidder ; they turned Protestant tenants out 
of their holdings without compensation for improvements, and let the farms 
t.o Catholics on short leases, and at rack-rents.” 

“In 1729, says Mr. Froude, “ the total exports of Ireland were 
•£1,053,782—the total imports £819,761 = balance £234,021. Out of which 
balance Ireland paid in rents to absentees £600,000. The absentee rents 
rather increased than diminished with the progress of the century. Heavy 
pensions were paid by the Irish Establishment to persons residing in England. 
There were no gold or silver mines in Ireland. The money that went out 
must have come in from some quarter or other ; and the profits of the smug¬ 
gling trade give the only conceivable explanation.”—Vol. I, p. 447, note. If 
this explanation be sound, it would have been impossible for Ireland to have 
paid these absentee rents without carrying on an illicit trade and breaking the 
laws. In 1773 an attempt was made to tax absentee proprietors, but it failed. 
In 1769 a work was published giving the names of absentees and ihe amount 
of their properties, thus challenging correction and refutation. This work 
showed that property to the amount of £73,375 belonged to persons who 
never visited Ireland ; and property to the amount of £117,800 w'as owned by 
persons who visited it occasionally , but really lived away. Incomes to the 
amount of £72,000 were received by officials and bishops, who resided in 
England, performing their duties by deputy. And pensions to the amount 
of £37 W9^ per annum were paid to persons who lived out of Ireland, and 
many of whom had no connection with the country. Ab.-uiteeism h • < found 
defenders, and they have at times teen successful in their defence. While the 
Mercantile System was accepted, and gold and silver were supposed to con¬ 
stitute wealth, everything that contributed to the exportation of money made 
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this, it is impossible to deny ; and the descendants of the 
old owners, very many of whom remained in possession 
as the tenants of the absentees, ever kept this idea before 
their own minds and the minds of the peasantry, with 
whom they had all the local influence, which should have 
belonged to the de facto landlords who were ignoring the 
most sacred duties of property. 

§ 136. In England the surplus population, which could 
not obtain a livelihood from agriculture, found employ¬ 
ment in manufactures, and by their labour increased the 
wealth of the country. To Ireland this path of industry 
and prosperity was deliberately closed. The colonists who 
came over in the time of James I. started a woollen manu¬ 
facture with success. The English weavers took alarm. The 
Irish, it was said, have wool in great quantities, and if they 
should manufacture it themselves, the English will not only 
lose the profit they have made by indraping the Irish wool 
and his Majesty suffer in his customs, but the Irish will at 
last beat them out of the trade itself by underselling them. 
To gratify the English, Strafford put restraints upon the Irish 
manufacture, which practically stopped it. Cromwell with 
broader views removed these restraints, and Ireland enjoyed 
a brief space of extraordinary prosperity. Again the 
English manufacturers took alarm. They' petitioned their 
own Parliament. The Lords represented that the growing 


of these metals was supposed to impoverish a country. On this ground it 
was argued that the transmission of rents to absentee landlords injured and 
impoverished Ireland. When the Mercantile System was exploded, this 
argument was no longer tenable ; and some people fallaciously supposed that, 
be uise this one argument had lost its force, the negative of that which it^vas 
intended to prove must be true. There are, however, many other very cogent 
arguments against absenteeism. When the landlord resides and spends his 
rents in the neighbourhood, his superior intelligence creates and encourages 
improvement ; local trade receives a direct stimulus ; local labour finds employ¬ 
ment; there is a local demand for the local supply; and the economical 
machinery for the creation of wealth is set going. When the abseemee 
resides abroad, his rents go to him in the shape of cattle, corn, butter, &c., 
and the price of these commodities handed over to him goes to pay the labour, 
to encourage the manufactures, to remunerate the industry, not of Ireland, 
but of England or some foreign country. 




misTfy 



and Tenant in 


Various Countries — {Ireland). 


265 


manufacture of cloth in Ireland, by reason of the cheap¬ 
ness of the necessaries of life and the goodness of the 
materials, invited Englishmen with their families and 
servants to settle there. The King’s loyal subjects in 
England apprehended that the further growth of it would 
prejudice the manufactures in England. The trade of 
England would decline, the value of land decrease, and 
the number of the people diminish. They besought his 
Majesty to intimate to his Irish subjects that the growth of 
the woollen manufactures there had been, and would be 
always, looked upon with jealousy in England, and if not 
timely remedied, might occasion very strict laws totally 
to prohibit and suppress the same. The Commons added 
that the wealth and power of England depended upon her 
pieserving a monopoly of the woollen manufactures ; that 
they looked with jealousy on the increase of it elsewhere, 
and must use their utmost endeavours to prevent it from 
extending ; that the Irish were dependent on, and protected 
bv, England in the enjoyment of all that they had, and 
the English Parliament would be obliged to interfere, 
unless the King found means to make Ireland understand 
its position, while insisting on the abolition of the Irish 
woollen manufacture. The English Parliament expressed 
their willingness to leave the Irish linen trade unmolested. 
Forcc l to be content with this boon, and afraid of aboli¬ 
tion, if they proved recusant, the Irish Parliament imposed 
a duty of four shillings in the pound on all broad cloths, 
and two shillings in the pound on all kerseys, flannels and 
friezes, exported from Ireland. This duty was sufficiently 
high to prevent exportation ; but the English Parliament 
went further and passed an Act, which prohibited the 
exportation from Ireland of either wool or woollen manu¬ 
factures to any country but England.® The expressed 


fl In describing this occurrence, Mr. Froude justly remarks that true politi¬ 
cal wisdom “ would have welcomed the development of Irish industry as a 
better guarantee against future trouble than a hundred Acts of Parliament. 
No spirit could have more effectually killed the genius of Popery and Jacob- 
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intention of leaving the Irish linen trade unmolested was 
not long acted upon. Duties were imposed upon che 
coarser kinds of Irish linen fabrics, more especially sail 
cloths, with which the Irish manufacturers had gradu¬ 
ally come to supply the whole British navy. The conse¬ 
quence of the imposition of disabling duties was that the 
linen trade was injured, and the best artisans being thrown 
out of work emigrated to America. In 1778 these res¬ 
trictions were removed, and Ireland was allowed the free 
export of all her manufactures except woollens, but the 
trade had gone elsewhere, and the reparation was too late. 

In 1663 the English grew jealous of the successful cattle 
trade, which Ireland had established with Liverpool, Bristol 
and Milford. They were satisfied that it injured them 
by lowering the value of English farm produce. Accord¬ 
ingly the Parliament of Charles II. passed Acts to prohibit 
the importation into England from Ireland of cows, 
bullocks, sheep, pigs, salt beef, bacon, butter and cheese. 
These Acts were not repealed until England stood in need 
of the commodities thus excluded. Ireland had establish¬ 
ed an independent trade with New England. This trade 
and the Irish shipping interest were together destroyed 
by the Navigation Act of 1663, which made it necessary 
that all Irish produce sent to the colonies and all colonial 
produce sent to Ireland should be landed in England 
and re-shipped in English bottoms. Reasonable men 
must agree with Mr. Froude that the policy, which England 
pursued, ruined the trade of Ireland and destroyed her 
manufactures. 

§ 137. The loss to Ireland of her manufactures and of 
the additional employment and means of livelihood, which 
the)’ would have afforded to her increased population, was 
not compensated by more encouragement or greater facili¬ 
ties given to agriculture. The Act of the English Parlia¬ 
ment prohibited the export of wool to any other country 

itism, or could more surely have provided that Ireland should never again 
he a burden on the English Exchequer than the growth of trade and manu¬ 
facture there.” 
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than England, but the coasts of Ireland were difficult to 

watch or guard, and a large illicit trade in wool was carried 

on with the Continent. Direct trade was still allowed with 

France, Spain and Portugal ; and Irish salt beef and butter 

found a ready market in their ports. Thus the rearing of 

cattle and sheep became the most profitable use to which 

the land could be appropriated by those, who had bought 

it as an investment with a view to making money. The 

absentees, whose necessities required larger incomes, finding 

that higher rents were obtainable for grazing lands than 

for tillage, followed their example. Large tracts were Large Tract 

converted into pasturage ; and in order to do this landlords Xat^Pa^tur- 

and their agents evicted the smaller tenants. The leases ente — Jivic- 

granted to the larger tenants, who were allowed to remain, tl ° n ,! te 

. , . . ’ Small Jen- 

contained covenants against breaking or ploughing the ants. 

soil. The Irish Parliament passed a vote that these cove¬ 
nants were impolitic, and ought to have no binding opera¬ 
tion, but all efforts to give effect to this vote by legislation 
for a long time proved abortive. 0 The employment of 
labour almost ceased with the discontinuance of tillage, 
and the unfortunate peasantry were driven to the cultiva¬ 
tion of their potato gardens in order to save themselves 
from starvation. There was no Poor law in Ireland at that 
time, and the occasional failure of the potato crop created 
a calamity only equalled by an Indian famine. But an 
Indian famine is the work of Providence alone, and the 
native of India attributes his suffering to kismut, whereas 
the famine caused by the failure of the potato crop was 
the act of man, the direct consequence of the land being 
given up to sheep and cattle instead of corn-growing ; and 


6 Dean Swift’s pen supported Parliament, and after many failures a Tillage 
Bill was passed in 1729, which provided that five out of every hundred acres 
fit. for cultivation should be un ler the plough. One effect of converting 
so much land into pasture was that Ireland did not grow sufficient com for her 
own consumption, and had to import from England, France and Holland. 
The English did not wish corn to be gTown in Ireland, lest their trade should 
be injured by Irish exportation. Moreo or, having a legal monopoly of all 
wool exported by Ireland, the English wished as much land as possible to be 
devoted to sheep-grazing and the production of wool. 
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the Irish peasant laid at the door of the graziers and land¬ 
lords evils which he was keen-witted enough to see could 
be prevented. When the conversion of tillage into pasture, 
which had worked such misery in the other provinces, 
began to be extended to Connaught, the peasantry took 
the remedy into their own hands, and the Houghers 7 struck 
an effectual blow at a system, which threatened the very 
existence of the people. Closely connected with, and in a 
great measure resulting from, the extension of the grazing 
system was the appropriation of common lands, to the 
exclusion of the peasantry. In many instances their small 
parcels of land had been let to tenants at rents above their 
real value on the understanding that they would have the 
use of the commons. The conversion of these commons into 
grazing lands to the exclusion of the tenants was there¬ 
fore a gross breach of faith. This oppression gave rise to 
another form of agrarian crime during the latter half of 
the eighteenth century. Organized bands of men levelled 
by night the fences erected to enclose the commons. They 
were accordingly termed ‘ Levellers/ their original object 
being to restore the ancient commons to the people. But 
they gradually proceeded to redress grievances of other 
kinds by more lawless methods, and were called Whiteboys 
from the white shirts which they wore over their clothes 
either to prevent identification or for more easy recogni¬ 
tion by each other, or perhaps with both objects. 

§ 138. In Ireland, as in England, the conversion of 
large tracts of land into pasture had the direct effect of 
raising the rent, which could be demanded and obtained 
for that portion which was left under cultivation. In a 
work published in Dublin in 1738, it is stated that the 
value of land had increased fourfold between 1652 and 


7 This species of agrarian crime first made its appearance in the winter of 
1711. Notices signed by ‘Evan’ were first given, and the shepherds were 
warned to keep indoors. Remaining inside, they heard tht* cries of the 
hamstrung cattle and the shouts of the Houghers. If they ventured out, 
their housed were burned. Very few of the culprits were brought to punish¬ 
ment. The peasantry would not give evidence, and juries would not convict. 
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>73. During the latter portion of the seventeenth, and 
throughout the whole of the eighteenth, century the rais¬ 
ing of rents went on continuously. Those grantees under 
the Cromwellian Settlement, who were inexperienced in 
the management of landed estates or who had no inten¬ 
tion of residing, gave leases for long terms, in some 
instances for a hundred years or more, or for lives renew¬ 
able for ever, to persons who were willing to take large 
blocks of several thousand acres. Many of these leases 
were taken by members of the dispossessed Irish families ; 
and many by land-jobbers. The former class had no 
intention or desire to engage in the work of agriculture ; 
they became lessees under those, whom they regarded as 
usurpers, only that they might retain their hold on the 
land and bide their opportunity ; and they sublet to others, 
subsisting on the difference between the rent which they 
paid and the rents which they received. The latter class 
became lessees merely for the sake of the profit which 
they could make by letting again in smaller portions. 
The process was carried further down, and in some parts 
of Ireland there were no less than six lettings before 
reaching the wretched cultivator, whose labour had to 
maintain all these useless, unproductive, middlemen* 
Double ownership in any form is bad. Prussian legislation 
was emphatically directed against it. But a system under 
which there are half a dozen owners descending in edu¬ 
cated intelligence and social position to the lowest level is 
mischievous and oppressive in the highest degree. Expe¬ 
rience has shown that no class of landlords is so hard and 
unfeeling as petty landlords—no men so merciless in 
oppression as persons of the same social position with the 
tenants, over whose heads they have raised themselves by 
superior cunning, penurious thrift, or rapacity in inferior 
office. Middlemen were the most energetic and effective 
exactors of rack-rents, and they were utterly careless as 


’ 1 sha " hereafter show that the Patni and Ejarah systems have been similar 
causes, producing similar eflecU in Bengal; and that the resulting mischief, 
arc evils, against which legislation ought to be directed. 
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to the improvement or deterioration of the estates. Mid¬ 
dlemen were the creators of cottierism, and the authors of 
a large portion of that oppression which the miserable 
peasantry laid at the doors of the landlords, who permitted 
the existence of the system. The rents which under the 
pressure of such a system could be squeezed out of the 
tillers of the soil became a kind of standard to regulate 
rents generally ; and even where there were no middlemen, 
landlords seeing what could be exacted, took every oppor¬ 
tunity of enhancing, so as to approach this standard as 
near as possible. 9 

§ 139. A remarkable instance of this occurred in the 
Province of Ulster. Lord Donegal demanded a hundred 
thousand pounds in fines for. the renewal of a number of 
leases which determined at the same time. The Protestant 
tenants, being unable to pay this large amount, offered the 
interest of it in addition to the old rent. The offer was 
refused, and some speculators paid the fines and took the 
lands over the heads of the tenants with a view to making 
money by subletting. Another large proprietor followed 
the example. Some six or seven thousand families were 



9 In 1772 the Northern Protestants sent a remonstrance to Government in 
which was the following passage :—“ When the tenant’s lease was ended, 
they ” (the landlords) “ published in the newspapers that such a parcel of land 
was to be let and that proposals in writing would be received for it. They 
invited every covetous, envious and malicious person to offer for his neigh¬ 
bour’s possessions and improvements. The tenant, knowing he must be 
the highest bidder or turn out, he knew not whither, would offer more 
than the value. If he complained to the landlord that it was too dear, the 
landlord answered that he knew it was so, but as it was in a trading country, 
the tenant must make up the deficiency by his industry. Those who possessed 
the greatest estates were now so rich that they could not find delicacies in 
their country to bestow their wealth on but carried it abroad, to lavish there 
the entire day’s sweat of thousands of their poor people. They drained the 
country and neglected their own duties. Nature assigned the landlord to be 
a father and counsellor of his people, that he might keep p<..-ace and order 
among them, and protect them, and encourage industry. Though the order 
of things had made it necessary that the lower should serve under the higher, 
yet the Charter of dominion had not said that the lower should suffer by the 
higher. ” A few years previov. ’y the peasantry had combined under the name of 
Hearts of Oak to frighten the landlords by houghing cattle and burning farm¬ 
houses ; but this particular combination did not proceed to greater atrocities. 
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in consequence turned out of the holdings which their 
labour and that of their fathers had reclaimed and made 
valuable. Those who could, emigrated to America, and in 
the war, which terminated with the independence of that 
country, there were no more bitter and uncompromising 
opponents of England than these men, who carried to the 
Western Continent no unreasonable sense of injury. Those 
who were too poor to emigrate remained to increase the 
discontent, which has so often burst forth in terrible crime. 
As Peep-o’-Day Boys they invaded the homes of the Catholic 
intruders, who had taken their lands ; and the Catholics 
combined as defenders for their own protection. Thus 
domestic feud retarded the prosperity of the province The 
movement commenced by Lord Donegal rapidly extended 
The tenantry without protection from the law combined for 
their own protection, calling themselves Hearts of -Steel 
In a petition addressed to Lord Townshend, the Viceroy 
they represented that they were groaning under oppression • 
and having no other possible way of redress, were forced 

to jom themselves together to ^ist; that in consequence 

of their lands being overlet, they were reduced to poverty 
and distress, and by rising meant no more than to have 
their lands, that they might live thereon and procure neces¬ 
saries of life for themselves and their starving families ; 
that some of them refusing to pay the extravagant rent 
demanded by their landlords had been turned out, and 
their lands given to Papists, who would promise any rent ; 
tliat it was no wanton folly that prompted them to be 
Hearts of Steel, but the weight of oppression ; and if the 
cause were removed, the effects would cease and their land¬ 
lords live in affection with their tenants. Lord Townshend 
was satisfied that the disturbances in Ulster arose from 
gross iniquity, and that they could be cured only by the 
lenity of the proprietors; but none the less a body of soldiery 
was sent, and, but for the moderation of the General 
oppression would have been followed by bloodshed. 1 Lord 


than the Hearts of Steel. An attempt was made ii 


1 Half a century later illegal aseociat 


become more bloodthirsty 
m Longford to evict some 
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Buckinghamshire, who was Viceroy next but one after 
Lord Townshend, expressed his opinion that the great 
leading mischief in Ireland was the rise of rents. In 1785 
the rent of the potato gardens in the South and West had 
been raised to five and six pounds an acre. As the price 
of produce rose, the landlords and the middlemen raised 
the rents, and aided by the competition of poverty appro¬ 
priated to themselves alone the improvement which should 
have been shared by the cultivating children of the soil. * 2 



old Catholic tenants and replace them by Protestants. Of nine Protestant 
tenants introduced by Lord Lorton on his property, three had their cattle 
destroyed, two were attacked and nearly killed, and four were murdered. 

2 Mr. O’Connor Morris, “ The Times’ ” Special Commissioner, gives rents 
in Tipperary as 9 s. to3or. the English acre at the time of Arthur Young’s visit; 
l&r. to 36r. at the time of the Devon Commission ; and 21 s. to 39^. in 1S69. 
“ But,” says he, “ in the days of Arthur Young, the prices of farm produce 
about Tipperary were not one-half of what they are at this time (1869) ; 
the average amount of produce raised was not probably more than two- 
thirds ; and at the period of the Devon Commission, the rate of prices, 
and the sum of the produce, were, perhaps, 20 per cent, less than 
they are at present. It follows that the real pressure of rent is considerably 
less in 1869 than it was in 1779 or in 1844.”— The Land Question in Ireland , 
pp. 21, 39. In Meath, rent in Arthur Young’s time varied from 6s. to 40 s. per 
Irish acre. At the time of the Devon Commission it was 15*. to £3 10s. In 
1869 it varied from i6r. to £4. In Cork rent varied from 50J. to 6s. the 
Irish acre in Arthur Young’s time ; and it now ranges from 75 s. to 12s. 
Mr. Longfield, the former learned Judge of the Landed Estates Court in 
Ireland, says “ Taking round numbers, we may say that in the course of 
two centuries the population has increased five-fold, the rental has increased 
ji/'tecn-foltl, and the general wealth of the country has increased fifty-fold.” 
—Cobdcti Essays. 
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CHAPTER XIII. 

The Tenure of Land , and the Relation of Landlord and 
Tenant in / reland—From the last quarter of the Eighteenth 
Century to the last quarter of the Nineteenth Century. 

§ 140. In consequence of the destruction of Irish trade 
and manufactures, the whole population were thrown on 
the land for subsistence ; and, as time progressed, the most 
important questions touching the condition and progress 
of the people were certain to be those connected with* the 
land-laws. To make these laws most conducive to the 
welfare of the masses would, under the circumstances, have 
required careful and instructed statesmanship, and very- 
cautious legislation. But the Legislature did not concern 
itself with the matter until the mischief was done ; and 
England was too self-satisfied with her own system to 
suppose for a moment that anything other or different 
could be necessary or good for Ireland. Competition in ' 

England was the competition of capital, and it had a well- Cavtts nf 
defined limit, namely, the ordinary profits of capital. The Mtcontent 
landlord pent his own money in improving the land and "peafantfy'of 
building farm-houses, and a large part of what he received Ireland 
as rent represented the interest of the money which he 
had laid out on the farm before letting it to the tenant. 

In Ireland, on the other hand, competition was the com¬ 
petition of poverty, and poverty unfortunately had no 
limits. The landlord spent nothing on the land and the 
rent was a payment made—too often to an absentee and 
an alien in race and creed—for permission to cultivate the 
soil which the peasantry believed to belong to themselves ; 3 

* Those who may affect to smile at the absurdity of this idea arc asked to con¬ 
sider Use following. In Russia and in India the same idea has always existed in 
the minds of the peasantry. It is now tolerably well established that die land 
>n all countries was owned in common, before individual ownership came into 
the Kendal System watt established, common owners!,!., was 
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and the productive power of which was largely due to 
their labour. When men, whose minds are sharpened by 
hunger, begin to think, it is scarcely possible that they will 
not regard this position as wrong and unfair. Men willing 
to labour, that they may eat, cannot see the justice of a 
system, which forbids them either to labour or eat, unless 
at the will of a small class, who can keep them off the 
land unless special conditions are complied with. If that 
will be not arbitrarily exercised, if those conditions are 
not essentially unreasonable or unjust, the subject majority 
may continue to submit to the condition of things to which 
they were born, however much they may grumble at their 
lot. But the system will bear no further strain, and any 
arbitrary use of their power by the small minority, any 
palpable course of injustice, must lead to condemnation and 
hatred of the system and those who benefit by it. It the 
raising of rents in Ireland had merely kept pace with the 
natural progress of the country, with the increasing price 
of farm produce, there might have been friction and dis¬ 
satisfaction, for population increased rapidly; and, there 
being no manufactures, the whole pressure of this increas¬ 
ing population was thrown on the land. But that strong 
sense of injury would have been wanting which was excited 
when landlords, who had spent nothing on the improve- 
ment of the land, claimed to raise the rents on those, whose 
labour and money had improved it, and on account of the 
added value of the very improvements thus made and. 


quickly superseded by individual ownership. The feudal lord was a separate 
owner of a particular kind, and the titles of those who held from him depended 
on his title. W^en his estate was forfeited for treason or other cause, the 
estates or interests of those who held under him were naturally destroyed. 
But the feudal system never was effectually introduced into Ireland ; and the 
Irish Chief never was a feudal lord, so that the members of the Sept derived 
title to the land from him. We have seen {ante, p. 240) that he had Ins own 

land as an individual, and certain other land belonged to the office of C ne . 

With the rest of the land of the Sept he had no concern ; and this land could 
not, therefore, be forfeited as regarded its occupiers for the treason of the Cmcf. 
English forfeitures were thus a wrong and an injustice, which fount no 
explanation or palliation in the idt^s, or customs, or laws of the people. 
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when this unreasonable claim was not complied with, 
sought to evict the improvers without compensation . 4 
There were many just landlords, who did not and would 
not perpetrate this injustice f but the mere fact that it 

4 “ The Irish landlord,” wrote the late Mr. Senior, “ partly politically and 
partly to obtain additional rent, by means of the potato encouraged or (what 
was enough without actual encouragement) permitted subdivision and the 
increase of population. The inhabitants of Ireland, from 4,088,226 in 179 ~* 
rose to 8,175,124 in 1841. The landlords were unable or unwilling to spend 
money on their estates. They allowed the tenants themselves to make the 
provision, by building and by reclaiming land from its original state of bog or 
heather or stony field, necessary to lodge and feed this increased population. 
It is thus that many estates have been created, and almost all have been en¬ 
larged by generation after generation of tenants without assistance. It was 
the tenants who made the barony of Ferney, originally ,£3,000 a year, worth 
^£50,000 a year.” Many landlords, thought it to be for their advantage to 
have as many occupiers as possible on their lands, because the more occupiers, 
the more tillage and the greater security for the rent of the landlord, who was 
empowered by a special Act of Parliament to distrain growing cropr-. As to 
improvements made by tenants, see for a large amount of practical information, 
The Land Question in Ireland , pp. 7, 22, 61, 83, 98, 104, 115, 152, 177, 
289, and 312 ; the debates on the Irish Land Bill in the ‘ Times,’ of April 8th, 
1881, p. 7, col. 3, and April 14th, 1881, p. 10, col. 2 ; and the Report of the 
Bessborough Commission. “ It is not denied by any one,” says the Report of 
the Bessborough Commission (January 1SS1), “that in Ireland it has been the 
general rule for tenants to do more, at all events, than the mere agricultural 
operations necessary to insure them such a profit as could be realized within 
the time which constituted the legal term of their tenancies ; and this, of itself, 
is enough to establish in - their favour a presumption that they were morally 
entitled to a larger interest in their holdings than was ever recognized by law. 
As a fact, the remoA’al of masses of rock and stone, which in some parts of 
Ireland incumber the soil, the drainage ol the land and the erection of build-. 
ings, including their own dwellings, have generally been effected by tenants 
labour, unassisted, or only in some instances assisted, by advances from the 

landlord.”—§ 10. # 

8 “Was it not the fact in Ireland,” said Lord West bury* “that in nineteen 
cases out of twenty a landlord expected the tenant would do something for the 
improvement of the land, and stood by while it was done; and then was it not 
consistent with justice for the law to assume a tacit understanding on his part 
that the tenant was to enjoy the results of these improvements? Such doctrines 
as these had been the ABC of equity in this country for a considerable time ; 
and if parties proceeding against their tenants in Ireland could be compelled 
to proceed in a Court of Equity, they would be met by the legal apothegm 
that ‘ He who seeks equity must do c juity,* and they would not be. ;dlowcd 
to dispossess the tenant unless they had given him satisfaction for the expen¬ 
diture ho had incurred. 
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was in their power to do it, the knowledge that they might 
be succeeded by others, who would have no scruples in 
seeking their own advantage ; anjk the fact that many 
landlords had raised rents by the full improved value to 
l/ which they had contributed nothing, and had evicted 
tenants who refused to pay the increased rents, created 
universal discontent. 

§141. Another source of hardship and discontent was 
Tithps. the law relating to Tithes. Those Catholics, who had 
sacrificed social position and worldly prosperity for the 
sake of their religion, deeply felt the injustice of having to 
bear the burden of maintaining the rectors and vicars of 
the Established Church. This injustice was aggravated 
by the fact, that many of the clergymen who received 
those tithes never resided in their parishes, and in many 
instances the clergyman’s flock consisted of some half a 
dozen families. Further, the grass lands which belonged to 
rich capitalists were exempt from the payment of tithe, 
which was levied with unrelaxing strictness upon the 
tillage of the less wealthy and upon the potato gardens 
of the poor. Fitzgibbon, afterwards Earl of Clare, declared 
in the House in 1786 that he had known as many as a 
hundred and twenty processes for tithes to be going on at 
once in the County of Limerick against poor tenants. 
The suppression of tithes was one of the objects to which 
the operation of the Ribbon organization was directed. 
Then the levy of the County Cesses and the disposal of 
them were a further grievance. “Neither the laws,” wrote 
Lord Townshend, when Viceroy, to the Home Secretary, 
“ nor provincial justice are administered here as in Eng¬ 
land. Neither the Quarter Sessions nor the Grand Juries 
Misapplied - S* ve the counties the same speedy relief, nor maintain the 
tion of the Rke respect, as w r ith us. The chief object of the Grand 

Cesses. Juries is so to dispose of the County Cesses as best suits 

their party views and private convenience. The sums 
raised by these gentlemen throughout the kingdom amount 
to not less than £130,000 per annum, which is levied upon 
the tenantry, the lower classes of which are in a state of 
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poverty not to be described. * * * * 6 It may easily be imagined 
what the poor people feel when these charges are added to 
rents already stretched to the uttermost.” The Hearts of 
Steel in their petition already referred to, said that they 
were solely aggrieved with the County Cesses, which, 
though heavy in themselves, were rendered more so by 
being applied to private purposes. 

§ 142. The condition of Ireland before the American 
War was then this—no trade except smuggling—no manu¬ 
factures to speak of—no employment for the restless acti- fmdjl/™' 
vity of the people save land-jobbing, rack-renting, or before the 
organized resistance to oppression 7 —for those who shrank ivaC' n 
from these occupations, enforced idleness—the whole popu¬ 
lation thrown on the land, while absentee landlords and 


“ In another letter to Lord Weymouth, he wrote “ In short the distress of 

people is very great. 1 hope to be excused for representing to His 

ajesty the miserable situation of the lower ranks of his subjects in this king- 

(om. What from the rapaciousness of their unfeeling landlords and the 

restrictions on their trade, they are among the most wretched people on earth,’'’ 

7 roude’s The English in Ireland, II, pp . 115 and 96, note. 

It ha* often been said that the spirit of organized resistance to law and 
authority is a special characteristic of the Celt. But this is a fallacious way of 
accounting for lawlessness in Ireland. Under good laws and judicious author- 
it> the Celt becomes as orderly a member of society as men of any other race. 
V\ hen Englishmen settled in Ireland, and were subjected to the same treatment 
as the native Celts, they became in a very short time filled with as much indig¬ 
nation against oppression as the old inhabitants. Occasionally their resent¬ 
ment was greater, for they were not accustomed to bear oppression. Mr. 
O’Connor Morris draws attention to the fact that in no part of Ireland was 
there a more dangerous development of agrarianism than in the County M n 
which, having been in the heart of the Pale, is inhabited by an anglicized 
race, and is throughout penetrated by English elements. In the South of 
Wexford excepted, agrarianism has prevailed in the counties abound 
mg in English blood. Kerry, which is almost purely Celtic, has on the other 
hand been almost free front agrarian crime. Mr. Froude in many passages of 
IIS work The Eng, w t in Ireland' dwells upon the bad policy of the English 
Government in so treating the English settlers as to force them to make com- 
men cause with tlie Irish. An Englishman settled in Ireland lost the bendit 
ol trade and manufactures, became subject to other laws and another lesisl t 
ture, ceased to be rej-.c-euted in the English Parliament and almost forfeited 
his nationality. No men have more vigorously declaimed uoon the wrongs 
of Ireland than some of the descendants of the English settlers.—St e V,,1, j 
pp. 286-9; lf> P- l 9 ° > and HI* p> 462, ~ 1 
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middlemen were careless of all improvement—the wretched 
cultivators of the soil weighed down with burdens too 
grievous to be borne in the shape of exorbitant rents, and 
tithes and cesses—poverty and misery ever present, and 
famine no infrequent visitor upon the failure of the one 
precarious crop upon which existence depended. The 
picture is thus drawn in slightly different colours by Mr. 
Froude :—“ Industry deliberately ruined by the commercial 
jealousy of England ; the country abandoned to anarchy 
by the scandalous negligence of English Statesmen ; idle 
absentee magnates forgetting that duty had a meaning, 
and driving their tenants into rebellion and exile ; resident 
gentry wasting their substance in extravagance, and 
feeding their riot by wringing the means of it out 
of the sweat of the poor ; a Parliament led by patriots, 
whose love of countiy meant but the art to embarrass 
Government, and wrench from it the spoils of office; 
Government escaping from its difficulties by lavish¬ 
ing gold, which, like metallic poison, destroyed the self- 
respect, and wrecked the character of those who stooped 
to take it ; the working members of the community, and 
the worthiest part of it, flying from a soil where some 
fatal enchantment condemned to failure every effort made 
for its redemption—Such was the fair condition of the 
Protestant Colony planted in better days to show the 
Irish the fruits of a nobler belief than their own, and the 
industrial virtues of a nobler race ! Who can wonder that 
English rule in Ireland has become a byeword ? Who can 
wonder that the Celts failed to recognize a superiority which 
had no better result to show for itself.” 8 


fl Ths English in Ireland, II, p. 126. In the passage which follow-, the 
above Mr. Froude denies that the fault lies with the intractableness of the 
race ; points out that the modern Irishman is of no race, so blended now is 
the blood of felt and Dane, Saxon and Norman, Scot and Frenchman ; and 
pays a high tribute to the qualities, which Irishmen have shown elsewhere 
than in their native land. In a later passage Mr. Froude writes thus :—“ To 
check crime was but half the work. The other half was to prevent the 
wrongs wkich provoked it. The Irish gentry as a body were not fulfilling the 
purpose for which a gentry is designed. It was not that he might plunder his 








and Town! in Various Countries —( Ireland ). 279 

143. The immediate effect of the American War, 
which commenced in 1775, was that England resolved to 
relieve Ireland of some of her commercial disabilities. 


The Restriction Acts were repealed in 1779, the Ministers 
excusing themselves for their existence on the ground that 
they were a legacy of the previous century. Ireland, 
championed by Grattan, and supported by the Volunteers' 
still further improved the occasion. On the 16th April 
1782, Grattan moved and carried a Declaration of Parlia¬ 
mentary Independence; and in the following month Eng¬ 
land conceded (1) an independent legislature; (2) the 
repeal of Poyning’s Act—heads of Bills being no longer 
to be submitted to the Privy Council for amendment or 
approval before introduction into the House, but the Irish 
Parliament, like the English Parliament, drawing its Bills 
for the Crown to accept or reject; (3) a Biennial Mutiny 
Bill; and (4) the abolition of appeal to England from the 
Irish Courts of Law, the Irish House of Peers being made 



Repeal of the 
Restriction 
Acts, 1779 . 


Declaration 
of Independ¬ 
ence . 


tenants to feed his appetite for luxuries, that an individual man was allowed to 
call himself owner of the homesteads of a thousand families. Over half 
Ireland the relation between landlord and tenant was a money relation only, 
t le landlord using the large discretionary powers, which the law allowed him, 
to extort the last penny which could be wrung from the miserable 1 earth- 
tiller the peasant worse housed and fed than the master’s cattle—the master 
Spending the spoils of the peasant's labour in waste and dissipation. The 
difficulty was not new. It had been successfully encountered before, and 
might be successfully encountered again. The villeins under the feudal system 
held their lands at the lord’s pleasure. According to the law, the lord could 
strip them of all they possessed, and make si-ves pf themselves and their 
children. ‘ But,’ says Blackstonc, ‘ the good-mature and benevolence of lords 
of manors having time out of mind permitted their villeins and their children 
to enjoy their possessions without interruption, the common law, of which 
custom is the life, gave them title to hold their lands in spite of their lord. 

1 hey were still said to hold their estates at the will of the lord, but it was 
such a will as was agi eeable to the custom of the manors.' The Irish peasants 
if Great Britain chose to hold them a> her subjects, were entiiled to at least as 
much protection as the serfs of the Norman barons. The custom of the well- 
managed estates in Ireland might justly have been made the law for the whole 
Courts might have been established, where an injured tenant could have applied 
for protection, and the people might have been led to see a friend rather than 
an enemy in the Government, which they had been taught to detest."—Vol. 
Ill, pp. 469—470. 
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the final Court of appeal in Irish cases. The political his¬ 
tory of what followed is well told by Mr. Froude. Ireland, 
being at liberty to set her own house in order, was unable 
to do so. Her Parliament failed to use for the national 
weal that Independence, which had been so earnestly 
desired ; which, lost, has been so bitterly mourned. The 
United Irishmen and the Rebellion of 1798 were followed 
by the Union, which closed the last page of the history of 
a hundred years. The dawn of a new centuiy saw a fresh 
standard floating from Dublin Castle, and Ireland an 
integral portion of a Great Empire. While political inde¬ 
pendence was thus passing away, there had been great 
progress and increase of material prosperity as the imme¬ 
diate consequence of the removal of the restrictions on 
commerce. Lord Clare said in the House that no nation 
on the habitable globe had advanced in cultivation, com¬ 
merce, and manufacture, with the same rapidity as Ireland 
from 1782 to 1800. The population increased enormously, 
faster almost than the means of subsistence—and the 
cultivation of the potato was immensely stimulated as the 
easiest mode of providing food to meet the ever-grow¬ 
ing demand.-* The land was rapidly subdivided, partly 
because no crop affords subsistence to a family upon so 
small a patch of land as the potato, and partly because 
landlords covered their estates with cottiers in order to 
obtain political influence by means of the forty-shillin" 
freehold franchise. 

§ 144. The French War and the depreciation of the 
currency raised the price of agricultural produce; and in 
consequence a great rise took place in the value of 
land. Tenants who had previously obtained leases became 
rapidly rich. Those landlords who had not given leases 


0 I' was at this time that all the great public building, in Dublin were 
erected— the Custom-house, the Rotunda and the Law Courts. More than 
, w 200 <>X> were spent in 1783 in erecting foi ls, batteries and other works • 
and the labouring and manufacturing population thus found employment! 

arge grants were made for the encouragement of manufactures ; and con¬ 
siderable sums were voted to relieve the poor of Dublin and Cork. 








the same, its purchasing power was diminished. The century 
result was that, while tenants were eager to obtain leases, 
landlords were unwilling to grant them. The reaction 
came at the close of the war. In 1816 and the three nation in 
following years, the value of land fell. Tenants who had 181G - 
obtained leases, while prices were high, were unable to 
pay their rents. Some ran away; some put their land¬ 
lords to the delay and expense of eviction ; and those 
who remained, remained at reduced rents. Landlords 
began to think a lease a one-sided agreement by which 
they were deprived of the benefit of a rise of prices, but 
had to bear all the loss when they fell. 1 Moreover, while • 
prices were low, the rents reserved must be small ; and 
landlords otherwise willing deferred the grant of leases 
m hopes of better times. Then during the agitation 
preceding the Catholic Emancipation Act, the tenantry 

many districts of Ireland, notably in Waterford and Cause* for 
L lare, voted according to their own wishes and against the ^holding 
desires and interests of their landlords. Political consider- Uases - 
ations, therefore, made it undesirable that tenants should 
have interests which made them independent of their land- 
J idj. J hus, in the ordinary course of things, there arose 
several reasons for withholding leases. A further ground for 
the non-existence of leases is stated in the Report of Lord 
Hessborough’s Commission. The tenants became unwilling 
to accept them. The offer of security in their holdings for a 
term of years presented no attraction, for the tenants saw in it 
not a lengthening of the legal yearly tenancy, but a shorten- 
mg of the continuous traditional tenancy. 2 This cause 
probably came into existence at a later period ; and there 



1 See Mr. LongfieW's article in The Cobdcn Chib Essays. 
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is evidence 3 that its operation was not general. The increase 
of population which had commenced towards the close of 
the last century continued into the present century. In 
less than thirty years the number of the people was dou¬ 
bled ; and the competition for small holdings became 
greater accordingly. 4 In 1841 the population was 8,175,124; 
in 1845 it had reached nearly nine millions. Unfortunately 
the manufacturing industry of the country did not expand 
in the same proportion ; and this increased population 
still depended for subsistence mainly on the land, and 
upon a single crop. In 1845, there was a partial failure 
of the potato harvest. In 1846, the failure was total, and 
then the famine of 1847 desolated the land. The famine 
was followed by a large emigration ; 5 and the pressure 
of an excessively redundant population was thus removed 
from the soil. There was now a reaction against small 
holdings. The famine showed the terrible danger of a 
system under which the portion of land in the occupancy 
of a single family afforded a bare subsistence in fairly 
good years, leaving no margin for a reserve against those 
vicissitudes to which agriculture is subject. Landlords 
accordingly became desirous of uniting the small holdings 
into large farms f and, in order to do this, evictions became 


* See The Land Question of Ireland, pp. 43, 190, 206, 214, &c. 

4 It is said that the increase of population and growth of general wealth 
were greater from 1790 to 1830, than during the similar period from 1830 to 
1870. 

5 There were in 1SS1 nearly three million less inhabitants in Ireland than 
there were forty years before. One effect of this decrease was that a higher 
standard of comfort was created--see the leading article in the ‘ Times * of the 
22nd June 1881. 

• There is little doubt that they went from one extreme to the other. Any 
•; stem, which allows the land to be divided into holdings too small to main¬ 
tain an average family in comfort, is bad. If may be so bad, where the 
family can supplement agriculture by manufactures or other industrial employ¬ 
ment : but in a purely agricultural community it is altogether mischievous ; it 
creates a low standard of comfort, and the population are always on the brink 
of famine. At the same time large farms and la grande culture, while admit-, 
ably suit- 1 for a wealthy country, where manufactures abound and agricul¬ 
ture is only one form of investment for capital, are not the best system for a 
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necessary. In some parts of the country these were carried 
out on a large scale and under circumstances of hardship 
to tenants, who had done much to improve the land from 
which they were removed without compensation. A feel¬ 
ing of insecurity was thus created, which caused discontent 
and heart-burning ; and this feeling was further aggravated 
by the operation of other causes. 

§ 145. The reaction which occurred after the French War 
had the effect of embarrassing many landlords, and their 
estates were brought under the Court of Chancery. J he 
want of thrift and providence, so common in Ireland, and 
so often exhibited in the character of communities unedu¬ 
cated by commerce, involved many others in difficulties 
that were met and relieved for a time by mortgages, which 
in course of time swallowed up the full value of the pro¬ 
perty. The keen competition for land forced up rents, until 
sums were offered, which could be paid only in the best 


population which subsists by agriculture alone. Here the great desideratum 
is holdings of moderate size—sufheient to maintain an average family in corn- 
tort, and capable of being worked by the family with or without the help of 
one or two hired labourers. Sir Richard Griffith thought that the minimum 
size in Ireland should be 25 to 40 acres. ‘ The Times ’ of July 14th, 1881, 
took twenty-acre farms as the smallest, that can be cultivated with safety and 
success. Mr. Caird gives 168 acres as the average size of English farms (see 
Fornightly Review for January 1882, p. 6). In America the farmer and his 
family cultivate not less than So acres. In Ireland there wt re, m 1SS1. 360,000 
holdings of a less annual value than ^8 ; and 250,000 of a less value than 
‘The Times’ of July 12th, 1881, taking these data , argued that the smallness 
of the holdings' is one cause of the periodic^ distress. Again agricultural 
statistics for 1880 showed in Ireland, 119,000 peasant uampieis with holdings 
under 5 acres each ; and 145,000 with holdings from ^ to is acres these two 
classes together forming more than one-half of the agricultural population. 
Mr. Morns found small for m of reenable size very * -v. 
of Ireland, where there was a lease, or other security of tenure— See The 
Land Question , pp. 20, (20 and 30 acr s common in Tipperary,) 36, 43, 162 
(Lord Bessborough’s estate) and 2S6. In consequent of the evictions it 
became necessary to pass in 1848 “ An Act for the protection and relief of 

the destitute Poor evicted from their dwellings in Ireland ~n and 12 Viet., 
cap. 47. Many evictions were for arrears of the rent of the famine years; 
and, as the non-payment cf these rents was due to a visitation of Providence, 
the tenants could not acknowledge ihe justice of proceedings whjch, contrary’ 
to fart, assumed their ability to pay. 
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years,the landlord in worse or the worst years usingthe con¬ 
tract to squeeze all that could begot out of the unfortunate 
tenant, whom hunger—his own and that of his wife and 
children—instigated to resist by withholding all that he 
could. L ncertainty of demand and bad faith were thus intro- 
duced by the very contract that should have avoided them. 
1 he landlord had, however, a fine nominal rent-roll; and the 
generous disposition of his race made him nothino- loth 
to live up to it. But a bad season or a fall in the price of 
agricultural produce made the payment of the high rents 
impossible, and his income was reduced, while retrench¬ 
ment in his expenditure revolted his feelings and his pride 
From these and other causes Irish landlords became deep¬ 
ly indebted, and their estates heavily incumbered. The 
incumbrances were so numerous and so complicated, that 
a sale was impracticable ; while the owner, though he had 
no longer any beneficial interest, was in no way anxious to 
divest himself of the traditional importance attaching to a 
great landholder. The incumbrancers could act only through 
the Court of Chancery, where the number of the parties and 
the complexity of their interests rendered relief difficult, 
if not impossible, or, where possible, expensive in the 
highest degree. Large tracts were thus subjected to the 
' vorst ma nagement under landholders, who were unable to 
help or relieve themselves, much less their tenants; or 
under receivers who could have no possible interest in the 
amelioration of the property ; and the land was withdrawn 
from the market and from all possible improvement by the 
investment of capital. 

§ 146. The remedy devised for this state of things was 
“The Incumbered Estates’ Act" of 184S. 7 The practical 
effect of this measure was to effect the sale of an estate, 
thus incumbered and locked up, upon the application of 
the owner or of any incumbrancer. The purchaser received 



r j U and „ 12 V,cL ’ cap ' 48 ‘ The same principle was applied to the West 
Indies m ,854 by ,he 17 and ,8 Viet., cap. u 7 , which was amended in 185S 

' ;-' r 1 “ C,! ' ’ in lS ° 2 h > 2 5 and 26 Viet., cap. 45 , and 

in 1S64 by the 27 and 28 Viet., cap. 108. 
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an unincumbered parliamentary title upon paying the pur¬ 
chase-money to the Court, which apportioned it amongst 
the parties entitled. The Act came into force in Octo¬ 
ber 1849, and there was an immediate rush of busi¬ 
ness. Owing to the recent famine and the impossibility of 
collecting rents, the value of landed property had greatly 
fallen ; and this depreciation was increased by forcing a 
l ar ge amount of property into the market. There is there¬ 
fore reason to believe that in the early years of the opera¬ 
tion of the Act many estates were sacrificed ; but after the 
first few years the measure worked well and undoubtedly 
produced good in several ways. In three and a half years 
from its first coming into force. 1,700,000 acres, yielding 
an annual rent of ^730,000, were transferred under its 
provisions. Up to September 1858 there were 8,300 convey¬ 
ances, and the total purchase-money amounted to twenty- 
three millions. Of this total, three millions came from 
English 8 and other foreign purchasers, and twenty millions 
re prescnted Irish capital invested in land. The mode of 
sale provided by this Act was found so satisfactory that in 
^58 it was made permanent and was extended to all 
estates, whether incumbered or not, by The Irish Landed 
Estates’ Act 9 of that year. One direct result of the sales 
under I he Incumbered Estates’ Act was to introduce a more 
strict and commercial spirit into all dealings with land, the 

purchasers being in many instances small capitalists who had „ 

1 . - . I urchasers 

Uciae money in trade, land-jobbers, and speculators, who under the 

formed a class of petty, harsh landlords. These men had no ref l 

rc gard for tenant-right, and the exaction of higher rents ° " c * 

Was necessary to give them that profit which they expect- 

e d from their bargains. Most of the purchasers," say Lord 

ffossborough’s Commission, “ were ignorant of the tradi- 

tions of the soil; many of them were destitute of sympathy 

for the historic condition of things. Some purchased land 

pur ely as a n investment for capital, and with the purpose_ 

8 It was expected that a large amount of English capital would be attracted 
to Ireland by these sales ; but this expectation was somewhat disappointed. 

8 2r and 22 Viet., cap. 72. 
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a legitimate one so far as their knowledge extended—of 
making all the money they could out of the tenants, by 
treating with them on a purely commercial footing. A 
semi-authoritative encouragement was given to this view 
of their bargains by the note, which it was- customary to 
insert in advertisements of sales under the Court. ‘ The 
rental is capable of considerable increase on the falling in 
of leases.’ This hint has often been acted on, and rents 
greatly above the old level—in some cases probably above 
the full commercial value—have been demanded and en¬ 
forced, with the natural result, in a few years’ time, of utter¬ 
ly impoverishing the tenants.” 

§ * 47 - The large number of evictions resulting from the 
4 Famine Clearances’ in order to the consolidation of small 
holdings, and from the action of speculative purchasers 
seeking to make the greatest possible profit from their 
bargains, created so much disturbance of traditional rights, 
and such a feeling of insecurity in the minds of the 
peasantry, that the sense of injustice became very general 
throughout the country, and a strong spirit of resistance 
was aroused. Too often in Ireland this spirit has shown 
itself in agrarian crime ; but on this occasion its develop¬ 
ment was in a less objectionable direction. In 1850 an organi¬ 
zation called “ The Irish Tenant League ” was established 
for the purpose of maintaining the interests of the peasan¬ 
try and obtaining a legislative recognition of tenant-right. 
This right had its origin in Ulster, where the grantees 
under the settlcmentsof Elizabeth, James I. and Cromwell 
obtained their lands upon condition of planting them with 
cultivators. Cultivating tenants could not be induced to 
come from England and Scotland and settle in wild and 
unreclaimed districts without the inducements of reasonable 
rents and security of tenure. Thus it came to be understood 
that these tenants should continue to hold their lands at fair 
rents, which were not to be raised on account of any value 
added to their holdings by improvements made by them 
or at their expense. Many of these tenants had reclaimed 
the waste and rendered it culturable. This right of occu- 
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pancy at a fair rent, necessarily lower than a competitive 
commercial rent calculated upon the full value of the land, 
gradually became a valuable interest having a market- 
value. The Devon Commission described it in 1844 as 
“a claim generally exercised by the tenant to dispose of 
his holding for a valuable consideration.” In the Report of Definitions 
Lord Bessborough’s Commission, it is said to be usually 
stated for purposes of litigation in the following form : 
il A usage, whereby the tenant in occupation is entitled to 
sell his interest—commonly known as his tenant-right, in 
his holding, subject to the rent at which it is held or such 
altered rent as shall not encroach upon the said interest or 
tenant-right—at the best rate, to any solvent tenant to 
whom the landlord shall not make reasonable objection ; 
or, if about to quit the said holding, or on resumption of 
the said holding by the landlord, or if the landloid 
has indicated his intention to resume the said holding, is 
entitled to the value of the said interest, or tenant-right, 
as if so sold to a solvent tenant.” The Report proceeds to 
add “ It would be a mistake to suppose that the general 
consent, or prevailing sentiment, was limited to the right of 
sale. Without a feeling that tenants were entitled to an 
actual interest or right of occupancy in their holdings 
larger than the legal tenancy, there could have been no 
prevailing sentiment in favour of their right to icalize that 
interest. That it was a larger interest, and not the meie 
yearly tenancy, which the tenant sold, is obvious from the 
price that was paid for tenant-right, which often amounted 
to from twenty to thirty years purchase of tne rent and 
sometimes to a greater number of years purchase. More- 


» In Fermanagh the price is seldom less than three years’ rent, and it rises 
in respect of some holdings 11 five or six years’ rent. In Londonderry it >s 
much higher, being equal to from five to twenty years’ rent, or £() to A4 
Per Irish acre. In Antrim and Down, it is still higher, being equal to from 
seven to twenty-five } T ears’ rent, or as much as ^40 the Irish acre. Tenant- 
right has always been stronger in the Plantation than in the Non-Plantation 
Counties. In Monaghan, Lower Cavan, part of Armagh and, the Donegal 
Highlands, it has weakly sustained by usage.—- The Lrvd Question, 

pp. 245, 2 54, 265, 280. Mr. Long held says that the price is often so high 
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over, if the prevailing sentiment had stopped short at the 
question of sale, and had not affected the legal right of 
the landlord to raise the rent at his discretion, it is not 
likely that there would have long remained anything for 
the tenant to sell.” 

§ 148. The incidents of the custom may be thus 
stated :— 

Customary I.—Free sale, subject, however, to the landlord’s right 

^Tenant-ri^ht (4) to reject a purchaser upon reasonable grounds, 

0 b ) to be paid all arrears of rent due from the 
seller, (e) to limit the price, that it may not 
encroach on the value of the landlord’s interest. 

II.—Aright of continuous and undisturbed occupancy, 
so long as the rent is paid, subject, however, to 
the landlord’s right of terminating this occupancy 
by paying the tenant the market-value of his 
tenant-right. 

III.—The right to hold at a fair rent, lower than a com¬ 
petition or commercial rent. 

No. Ill especially introduces the clement of uncertainty. 
No principles for the calculation of this fair rent were 
ever so generally received as to become part of the custom. 
It was conceded that the landlord might raise the rent 
from time to time, as the general progress of the country 
and the condition of agricultural profits justified, but it 
was asserted that he had no right to raise it to such an 
extent as to destroy the tenant-right, or absorb the profit 
due to improvements made by the tenant. The value of 
the tenant-right on any particular holding thus depended 
} largely upon what the tenant had done, or was admitted 
by the landlord to have done, for the land, so as to add to 
its value. The tenant might claim more for his improve¬ 
ments than the landlord was willing to concede. This 
was an element of dispute. Then the causes which justify 


that the interest of the purchase-money together with the rent is much more 
than the fair value ol the land.— Cubit :h Club Kssays. For other information 
as to Tenant-right and the Tenant League, see Sullivan’s Nav Inland ,, Vol. I, 
PP- 300, 328. 
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an increase of rent arc gradual in their operation, while the 
increase itself is sudden, sharp and defined ; and the tenant 
loses advantages which he was enjoying for some yeais 
previously. This was a source of discontent. It will thus 
appear that the effect of the custom was to create two 
separate interests in the land, the boundary line between 
these interests not being defined, and each having a ten¬ 
dency to invade the other. Here was uncertainty, and 
uncertainty of right is apt to breed dissension. But the 
great source of dissatisfaction was that the custom had 
no legal sanction, and the tenant s inteicst depended 
solely upon his landlord's pleasure. His position was 
dependent and precarious. He was after all merely a 
tenant-at-will, if his landlord chose to treat him as such. 
In order to the secure enjoyment of that for which he had 
paid his money, he was constrained to subordinate his 
feelings and his wishes to those of his landlord ; and if 
he voted according to his own views, the law could not 
protect him from being deprived of his property as a 
penalty for his independence. As men became better 
educated and better able to think for themselves, this 
condition became intolerable; and the agricultural class 
in Ulster demanded for itself equal freedom with other 
classes in the community. 

§ 149. But if uncertainty ot right and insecurity of 
tenure bred dissatisfaction in the North, where tenant-right 
with all its imperfections was generally admitted and acted 
upon, how much more potent must have been the causes 

2 Oilier considerations are the following The landlord was always sure of 
his rent, for it was a first charge on the tenant-right. Evictions were there¬ 
fore uncommon. If the custom tended to reduce rent, it had a compensating 
influence in making payments certain. The landlord’s rent being thus secure, 
any depreciation in the value of land fell in the first instance wholly on the 
tenant-right, i.e. upon the tenant. Tin: cn -tom is compatible only with the 
ownership of land in large estates. Largo proprietors can afford to be liberal 
and respect the tenant’s interest. Petty landlords are grasping and are sure 
to encroach upon it. The result of the sales under the Incumbered Estates’ 
Act demonstrated this. Mr. Morris thought in 1870, that the right was on the 
wane, being gradually eaten into by the commercial spirit.—See Lam 1 Question 
of Ireland, pp. 244, 248, 254, 258 9, 278, 
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of discontent in other parts of Ireland, where respect for 
the tenant’s interest had not become a local social custom, 
and had acquired no binding force which could restrain 
a landlord from raising rents and evicting tenants without 
regard to what their industry or that of their forefathers 
had done to improve, and increase the value of, the land. 
The Report of the Devon Commission recognized the fact 
that, outside Ulster, there existed even then general uneasi¬ 
ness and a want of harmony in the language used by 
landlords and tenants respectively when speaking of their 
rights. The universal complaint was the “ want of tenure ; >? 
and Lord Devon warned landlords of the irreconcilable 
difference between the rights claimed by tenants and those 
conceded to themselves by law, impressing on them the 
extreme danger which impended over their legal position, 
if this conflict of right was not speedily terminated. J 

8 “ The evidence,” he wrote, “ proves that the safety of the country and the 
respective interests of both those classes call loudly for a cautious but imme¬ 
diate adjustment of the grave questions at issue between them. In every 
district of the country we find that a widely-spread and daily increasing con 
fusion ;r- !<> the respective rights and claims of these classes exists ; and it is 
impossible to reject the conviction that, unless they be distinctly defined and 
respected, much social disorder and national inconvenience must inevitably be 
the consequence.” After referring to tenant-right in the North of Ireland, he 
continues :—“In the remaining portions of the country, the evidence would 
lead to the conclusion that the practice, although equally claimed by the 
tenant as his right, is not allowed, either openly or by sufferance, by proprie¬ 
tors, except in rare individual instances, and then upon a very much modified 
scale. It is difficult to deny that the effect of this system is a practical assump¬ 
tion by the tenant of a joint proprietorship in the land . 

Landowners do not appear aware of the peril, which thus threatens their pro¬ 
perty and which must increase every day that they defer to establish the rights 

of the tenant on a definite and equitable footing . They do not 

perceive that . an established practice not only may, but must, 

erect itself finally into law ; and any one who will take tire pains to analyze 
thi growing practice will soon perceive how inevitable that consequence must 
ix- in the present case, unless the practice itself be superseded by a substitute 
that shall put the whole question on a sound, equitable, and invigorating basis. 
This basis can only be one that shall accurately define the property of the land 
owr r from that of his tenant, and ensure '•> each the full enjoyim nt of Ins 
own.” The tenant’s properly in the land may be said to bo due (1) to the 
tmditional prevailing sentiment of the people based upon the old Brchon law : 
that law was never effectually superseded by the feudal system, the only 
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Unhappily it was not terminated, and the improvement of 
the country and the increased value of agricultural pro¬ 
duce only embittered the contest, as the subject-matter of 
dispute became more worth disputing for. The agrarian 
crime, which is so terrible a blot upon the history of the 
people, the shedding of blood, which cries from the earth, 
perhaps for this accursed to those who have abetted its 
shedding — have been the unhappy outcome of a system 
under which a foreign law, totally inconsistent with the 
history and unsuited to the circumstances of the country, 
has been forced upon the people. The law of the land 
has thus been put in direct conflict with the rights of 
its inhabitants, who, failing to find protection for their 
interests from the constituted tribunals, have set up a 
tribunal and a law of their own, vindicating by terror¬ 
ism the title of the tenant to his holding, according 
to the popular standard of right, and punishing those 
who attempted to disturb it. 4 The period from 1848 to 
1866 was one of considerable material progress. Farming 
of all kinds was more profitable than it had ever been ; fl and 


incident of which, that became thoroughly well known in Ireland, was forfeiture ■ 
(2) to the value which the tenants have added to the soil by building, enclosing! 
fencing, draining, clearing of stones, and otherwise reclaiming and making fit 
for cultivation, or more productive. The tenant’s claim to any permanent interest 
in the land may be denied, so far as it is based upon the first ground ; but it is 
difficult to argue away the equitable right based upon the second ground. 

* For instances of this disturbance, see The L and Question of Ireland, p. t20 - 
and tire Uallycohey episode as told in Sullivan’s New Ireland, Vol. Il' -50’ 
el SOI. Il is an observable fact that the custom, which from the special cir¬ 
cumstances of the Ulster plantation came to be allowed and acted upon in 
that part of the country, i, quite i:i accordance with the old Brehon 1-nv 

.. . ***». white paying certain dues to his chief h J 

in his holding an interest much more extensive than a mere tenancy accord 
mg to file modern conception, 

° Mr. Sullivan, speaking of the period between 1845 and observes th ♦ 

rr*>* •*■«—* - ..“it 

being inconsiderable—-and that this progress and increase of national I 
arose less from cxlctwon of earning power, or of productive area, than from ‘ 

nsu in the price of certain agricultural products._ > h-'Ianl 

The superficial area of Ireland is, in toun ‘ ' W 

a fifth ol this was waste, but more than 2,000,000 a, -,. s had ho ,, f- I " ) ,87 ° 
enclosed since 1841. Iflie area devoted to till™ > 1 i ^en reclaimed and 

to tillage had not, however, received 
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the peasantry accumulated large sums in the banks. 
Their discontent nevertheless did not diminish. Greater 
prosperity, better education and increased intelligence 
only made them more impatient of the dependence and 
insecurity of their position ; and their spirit was not 
improved by the only answer vouchsafed from Government 
and the Legislature to their complaints of “ want of tcn- 
Landlord and ure ” by “The Landlord and Tenant Law Amendment 
\^ ntACl °^ Act, I ^°’ ” P rov ided that the relation of landlord 

and tenant shall be deemed to be founded on the express or 
implied contract of the parties , and not upon tenure or service , 
and that a reversion shall not be necessary to such relation, 
which shall be deemed to subsist in all cases in which 
there shall be an agreement by one party to hold land 
from or under another in consideration of any rent. 6 


any considerable extension. On the contrary, between 1S55 and 1868 it was 
diminished by 140,000 acres—See The Land Question of Ireland , pp. 2S3—5. 
Between the famine year (1847) and i860, the last of the middlemen with 
few exceptions may be said to have disappeared. The extinction of middle¬ 
men was due to the combined operation of several causes. The great fall in 
the value of land after 1815 ruined many of them, the head landlords being 
thus left to deal direct with the immediate occupiers. Then Acts of Parlia¬ 
ment were passed to prevent or discourage subletting ; and above all the land¬ 
lords became alive to their own interests in this matter. 

« With reference to this Act, the Foreign Office Circular of 1869 addressed 
to Her Majesty’s representatives abroad, and calling for reports respecting 
the tenure of land in the several countries of Europe, says “ It must be 
"borne in mind that in Ireland the relations of landlord and tenant are founded 
on the express or implied contract of the parties, and not upon tenure or 
■ service ; and that, as the vast majority of the occupiers of land hold by verbal 
f agreement from year to year, they are liable upon the determination of 

\f t k c j r tenancy to be evicted without any compensation for their improve¬ 

ments, and also to have their rents raised at the discretion of the landlord. ” 
In the Report of Lord Bessh .rough's Commissi >n, it is said that the Act of 
i860 produced little or no effect, and may be said to have given utterance to 
the wish : of the Legislature that the tradition .I rights of tenants should 
cease to exist, rather than to have seriously affected the conditions of their 
existence. 

This Act further provided that in suits by and against a landlord proof of 
receipt of rent for one year shall be sufficient proof of his title in cases not on 
the original contract—that a tenant may be ejected, if a year’s rent remain 
unpaid -th t a continuance in possession for one month after demand of 
possesion by the landlord shall at his election be deemed to constitute a new 
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§ 150. The history of the Irish Land System before 
1870 may then be thus briefly summarized. The manu¬ 
facturing industry of the country was restrained and sup¬ 
pressed, when it was prepared to start fair with that of 
other nations—the restraints were withdrawn too late, when 
those other nations had made too great progress to be 
overtaken. The inevitable consequence was, that the whole 
population was thrown on the land for subsistence, and 
thus an excessive competition was created, which had the 
effect of raising * * * * * * 7 rents beyond the fair value of the land 
for that very class, who were least able to pay the excess. 
This evil was facilitated and aggravated by the employ¬ 
ment of middlemen, who like an iron wedge driven into a 


holding from year to year on the former terms—that a tenant’s interest may be 
assigned, granted or transmitted by devise, bequest, or act or operation of 

law ; and, if undisposed of on his death, shall pass to his personal represen¬ 

tatives—that a lease for a definite period, not being from year to year or for 


any lesser period, must be by deed or note in writing—that any assignment 
of a tenant’s interest must be by deed—that a lease may be renewed 
without surrender of the undertenancies—that the benefit of covenants and 
agreements shall pass to the landlord’s assignee and to the tenant’s assignee— 
that subletting contrary to agreement is void—that, when a tenant fails to 

pay rent, the landlord may give notice to the sub-tenant to pay rent to him _ 

that a lease may be proved by the counterpart—that a tenant may cut turf not 
however for sale, but may not cut or lop trees—that the title to land shall 
not be drawn in question in proceedings under the Act. Finally, tfiere were 
provisions for apportionment of rent in certain cases, fur compensation Upon 
the determination of cottier tenancies by landlords, and for compensation for 
prospective improvements. The system of compensation for improvements 
was one that it was found impossible to work ; and the Act has been termed 
a legislative abortion. 

7 “ The excessive competition is owing mainly to the fact that apart from the 
land there arc few, if any, other means of subsistence for the population, and 
it has led to serious abuses, which have come before your Commissioners in the 
evidence they have taken, such as—(«) unreasonable payments for tenant- 
right, ( b) arbitrary increase of rents, (<*) over-crowding of the population 
in certain districts, (« d ) minute subdivision of farms. Report of the Duke of 
Richmonds Commission , p. 7. There is no real freedom of contract between 
a landlord and a tenant, when the latter is not a capitalist farmer ; when he 
cannot sink into a day labourer because there is no work for him • when 
there is no local industrial employment to which he can turn himself • and 
when he has not enough of money to pay his passage and enable him to 
emigrate. Sec on this subject the debate in Parliament in The Tw, of aqtl, 
Aprtl 1SS1. p. 7, col. 6 ; and The Lam l Quetlwn ,f Ireland , pp 226-227 
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block of wood severed what was naturally coherent. 
The subdivision of the land under the pressure of a 
redundant and poverty-stricken population had in many 
parts of the country produced such morcellement , as to 
reduce the standard of comfort below the average of other 
nations, and to keep the people upon the brink of famine 
and terrible calamity , 8 while any attempt to unite these 
petty holdings into farms sufficiently large to maintain 
a family, involved bodily suffering and mental anguish 
to the tenants who were without means to emigrate and 
who were passionately attached to their humble homes 
and the spot which gave them birth . 9 A further result 
was that abnormal prominence was given to every ques¬ 
tion connected with the land and the tenure of land. 
Then a system of land-law developed under different social 
conditions, inconsistent with the history and unadapted to 
the circumstances of Ireland, was imposed upon the country 
by superior power . * 1 The want of fitness and the incon- 


8 44 It is proved by the evidence that in some parts of Ireland agricultural 
depression arises from the population upon the soil being larger than can be 
profitably employed in the cultivation of the land, or than can be sustained 
by its produce. This has arisen from various causes, chiefly from the sub¬ 
division of holdings into lots too small to sustain the tenant and his family ; 
and partly from the laying down of arable into pasture land, which renders 
less labour needful .”—Report of the. Dale of Richmond's Commission , p. 7. 
One mischievous result of this subdivision is the loss of land taken up by 
fences, which is estimated at as much as six acres in a hundred. 

0 The Irish tenant clings to his land. Rather than be evicted, he will make 
any promise, any contract, however incapable of performance—See Mr. W. 
E. Forster’s speech on the Irish Land Bill in The Times of 26th April 
1881, p. 8, col. 1. 

1 44 The Land-Law of England, a country differently situated, and in which 
he social system has received a different development, has been, by force of 
circumstances, imposed upon Ireland ; and in many in.-.tances, principally in 
connection with the law of ejectment, powers have been conferred upon the 
landlords in Ireland that have no existence in England. That law may have 
Ireen beneficial in its operation in a country where it was merely the embodi¬ 
ment of existing relations or the expression of prevailing tendencies : but when 
t rans plan ted into a country win-re the relations between lai? 'lord and tenant 
were of a different character, and were being developed after a different 
fashion, not only did it fail to change those relations into the likeness of 
English tra litmus, but also, by its attitude of e mlinual antagonism to ilu.- 
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-ruities inherent in this system were exacerbated by differ¬ 
ence of race and difference of religion ; and the feelings 
arising from difference of religion were still further embit¬ 
tered by legislative measures, which those disabled and dis¬ 
qualified by them regarded as persecution. A vciy large 
proportion of landlords lived and spent their incomes 
abroad, thus giving rent the semblance of a tribute, and 
depriving the country of all those advantages to which it 
was entitled from their presence, their residence and their 
discharge of their duty. While in England serfdom and 
dependence had long ceased, and in every civilized country 

prevailing sentiment, it became detestable to tenants, and helped to bring the 
Courts that administered it, and the Government that enforced it, into unde¬ 
served odium. In the result, a conflict of rights, legal and traditional, has 
existed in Ireland for centuries. The degree of quiet which the country has 
enjoyed has been due quite as largely to non-enforcement of the legal right, 

0 the overriding of it by the traditional .”—Report of Lord Btssbo* 
Commission , § 13. 

«< The condition of society, in which the land suitable for tillage 
c.rn be regarded as a mere commodity, the subject of trade, aiid can be 
let to the highest bidder in an open market, has never, except under special 
circumstances, existed in Ireland. Not, certainly, in the limes of Irish inde¬ 
pendence, when Chiefs and their Septs held land under some form of common 
ownership ; not in the times of its disintegration, when the chiefs had become 
owners and dealt with their followers at pleasure, but never, we may be sure, 
allowed any but their own personal dependents to settle on their land ; nor 
yet in the later days of English Settlement, when landowners were glad to 
invite tenants of the same race and religion to settle round them on easy 
1 or ms in order to wu,v themselves in their estates- u.is there any trace ot an 
open land market, and of land let by competition at a commercial rent. The 
et qch of wars closed* and tb ti< n multiplied ;bm the condition of society 

remained the same. Manufacturing industries failed from well-known causes. 
Instead of a native landowning class rooted in the soil, the landlords of 
Ireland were as a class alienated from the mass of the people by differences of 
religion, manners, and sympathy, and were many of them strangers and 
i absentees.’ Il i cultivating class deeply imbued with traditions of 

migration and of adventure, with other modes of life open to them besides 
agriculture, and a Poor Law to fall back upon us the lust resort, Ireland 
swarmed with a homekeeping people, without manufactures, colonies or com¬ 
merce, dependent upon tillage, and holding on for life and living to the soil 
of which they were not the owners. Not even when the numbers of the 
population became excessive, did the commercial theory begin to regulate 
the letting ©f farms in Ireland. The economical law of supply an 1 demand 
was but of casual and exceptional application.”— hicm y §11. 
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of the world attempts had been or were being made to 
enfranchise the peasantry, Ireland was offered no share in 
this progress, her earnest importunities for participation 
were unheeded—nay rather, the hands of the landlords 
were strengthened, that they might the more effectually 
constrain their tenants. 2 The population unchecked in 
its increase depended for life on one precarious crop, any 
deficiency in which was sure to bring suffering and misery, 
while in the event of its total failure (which actually hap¬ 
pened) the horrors of famine were inevitable ; and all these 
evils exasperated men’s minds against the system, of 
which they were alleged and thought to be the result. 
Whilst the lives of the, people depended upon agriculture, 
improvement was discouraged and hindered by the absence 
of any certainty that those who laboured would he per¬ 
mitted to enjoy the fruits of their industry ; 3 by the know¬ 
ledge that these fruits might be appropriated by others, 
and the law would maintain them in this appropriation. 

This might be done in two ways. The landlord might 


2 The landlord was allowed to distrain by his own bailiff; without proof of 
his demand. The tenant could not contest this demand without giving security ; 
and to discourage him from contesting, he had to pay double costs, if he failed. 
By the common law goods distrained could not be sold. An Act of Parlia¬ 
ment empowered the landlord to sell and pay himself. By the common law 
growing crops could not be destrained. An Act of Parliament altered the 
law in the landlord’s favour. Acts of Parliament were passed to give tin- 
landlord a power of eviction for ion-payment of rent, and of recovering pos¬ 
session of the land when he was not entitled by contract or by the common 
law. Mr. Longfield well observes that these laws were injudicious by leading 
the landlord to rely more on the extraordinary powers given to him by law than 
on the character of the tenant or the liberal terms on which he let his land. 

3 “The feeling of insecurity has operated to check the process of improve, 
ment of the soil.” —Report of Lon/ Bessborough's Commission , § 29 r and The 
Lana One !ion , passim. The law of fixtures—the principle that whatever is 
added to land becomes the property of its owner- worked no hardship in England, 

v where the landlord has always ma the improvements ; but the introduction 
of this principle into Ireland necessarily worked injustice, “ the most conspi¬ 
cuous difference between the relations of landlord and tenant as they exist in 
Ireland, and in England and Scotland, being,” according to the Duke of 
PJchmond .-> Commission, “ the extent to which in Ireland buildings are erected 
and improvements are made }ry the tenant, and not by the landlord.” 
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raise the rent at his pleasure; or he might evict the 
tenant without giving him compensation.' 4 Although the 
majority of the landlords 5 had not committed acts of 



0 


4 “ For many generations the great bulk of the land under cultivation, in 
Ireland has been held in small farms of under thirty acres without leases upon 

parol tenancies from year to year.The landlord 

might, from year to year, practically alter the future rent as he pleased ; and 
was entitled to turn out the tenant, if so minded, without assigning any reason/’ 

_ Report of Lord Rcssborough' s Commission , § 7. “ The two great evils which 

constituted the land grievance in Ireland (where the ‘ Ulster right ’ did not 
prevail) were confiscation of tenant-property and capricious eviction. A ten¬ 
ant by expenditure of his capital or his labour, quadrupled the value of his 
land—made it worth two pounds an acre instead of ten shillings. The landlord 
confiscated or appropriated that tenant’s property either by raising the rent 
slowly or suddenly to two pounds an acre, or by forthwith evicting the tenant 
and letting the land to some one ready to pay forty shillings for it. Usually 
the tenant, rather than be evicted, agreed to each rise of rent on his own 
outlay. That was in brief the confiscation grievance. The eviction or ten¬ 
ure grievance was this : that even where the tenant punctually paid his rent, 
even where the highest rent demanded was given, even where the tenant was 
industrious and improving, even where the farm had for hundreds of years 
been the possession and home of the tenant’s family, the landlord could of 
mere caprice, giving no reason at all, evict that tenant and do what he liked 
with the land. This was the cose at Ballycohey.”—Sullivan’s New Ireland, 
II, pp. 367-8. See also Mr. Cdadstone’s speech when introducing the Bill of 
1881 in ‘ The Times ’ of April 8th, 1881, p. 10, col. I : and The Land Question 
of Ireland, pp. 40, 289—290. Mr. Morris divides the occupiers of the soil in 
Ireland into two broad classes— peasant farmers, and capitalist farmers. The 
grievances above stated are the grievances of the first class, who are by far the 
most numerous. As to the second class he observes that, speaking generally, 
they can deal with their superiors on equal terms ; they usually hold by lease or 
definite contract ; they do not make improvements which add permanently to 
the value of the land ; and the law of the land has not worked them wrong. 
They hold in fact on the English system. This class he estimates as one- 
sixteenth of the whole, while the peasant farmers, about 573,000 in number, 
hold nearly three-fourths of the lands of the island.— Land Question of Ireland, 
pp. 2S8, 316, 328 and 330. 

5 That the present generation of Irish landlords differs much from former 
generations—is in general prudent and thrifty ; includes fewer absentees ; 
more faithfully discharges the duties of property ; and as a body respects the 
equitable rights of the tenants (while occasionally harsh men disregard them) 
—is beyond doubt. Mr. Gladstone stated this publicly, when introducing the 
Land Bill of 1881. See also Mr. Kavanaghs Minute appended to the Report of 
the Besthorough Commission , pp. 55, 59 ; and The Land Question of Ireland, 
pp. 160, 311- Not the landlords, but the system which they have inherited is 
in this generation to blame. 
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oppression or injustice, yet the instances of harsh and 
unjust exercise of these arbitrary powers had been suffi¬ 
ciently numerous to create widespread uncertainty, inse¬ 
curity and consequent discontent. 6 While a large propor¬ 
tion of the peasantry had an equitable claim to a permanent 
interest in their holdings, all that the law conceded and 
allowed was a tenancy-at-will. The popular notion of jus¬ 
tice and the law of the land were thus in conflict upon the 
one question of vital interest to an agricultural community. 
Even in those parts of Ireland, where custom and the con¬ 
sent of the landlords had admitted a substantial interest 
in the tenant, this interest was not law-worthy, and the 
purchaser held, at the mere pleasure of an individual, that 
for which he had paid a large sum of money. The very 
progress which the country had made in wealth, in educa¬ 
tion, in intelligence, and general prosperity made the 
injustice of this state of things more clearly understood, 
more keenly felt, more deliberately resented. 7 


6 “ But both ” (Fenianism and Agrarianism) “ may be traced to the same 
source—a deep sense in the hearts of thousands of Irishmen that the laws 
under which they live are unjust in many particulars to large classes, the 
sense being of course quickened by passion, by evil memories and traditions, 
by ig r ranee, by the contagion of sympathy, by bad counsels, by the tempta¬ 
tion of poverty .”—Land Question of Ireland, p. 180. “ The extent and mis¬ 
chief of this feeling of insecurity are not to be measured by the number of 
cases of rent-raising which have been brought into C'ourt, nor even by the 
number of cases where the rent has actually been unduly increased, or of 
estates on which the owner has been thought to have unduly raised the rent 
of one or more of his tenants. The feeling is contagious and has spread far 
and wide. Even a single case, very likely misapprehended, in which a land¬ 
lord, of previously good reputation in this respect, is thought to have acted 
unfairly by a tenant, may largely affect the condition and the good feeling of 
an entire neighbourhood .”—Report of the BcssRyroifgh Commission, § 19. 

7 (t Poverty and ignorance, and the absorption of political feeling by other 
subjects of interest, have retarded the arrival of the controversy at its present 
acute stage. Ireland is now richer and has fewer grievances of a social or 
political sort than at any previous period of her history. For this very rea¬ 
son the great grievance that remains has now come to the front, and demands 
an instant remedy .”—Report of the Bessborougk Commission , § 13. 
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CHAPTER XIV. 


The Tenure of Land \ and the Relation of Landlord and 
Tenant in Ireland—Proposed Remedies for Undoubted- 


Evils. 


§ 151. Many remedies for the condition of Ireland 
have been devised and suggested, recommendations in 
this behalf being made by persons who have taken differ¬ 
ent sides of the argument upon the great questions 
involved in the controversy. Of these remedies, the follow¬ 
ing are the most important and the most practicable :— 

I.—That long leases should be granted at existing Reme/Ues 


II.- 


rents or reasonable rents, and subject to fair prop^sinljor 
, the 1'audition 

covenants: o/ /r<sW- 

-That the Ulster Tenant-Right should be ex¬ 


pressly legalized, and extended to all Ireland : 
III. —That the landlord’s right to receive rent should 
be commuted into a perpetual rent-charge, 
the present occupiers becoming owners subject 


to the payment of this rent-charge : 

IV.—That the landlord seeking to increase rent or 
evict a tenant should be required to prove 
that such increase or eviction is compatible 
with the tenant’s equitable rights: 

V. —That the tenants should have State aid and 

other facilities afforded them to enable them 
to purchase from the landlords the absolute 
interest in their holdings : 

VI. —The three Fs—Fixity of Tenure, Fair Rents, 

and Free Sale. 


I. With respect to the first of these remedies, there 
can be no doubt that the security of holding and the 
certainty of demand afforded by a long lease stimulate Leases. 
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improvement and better cultivation, and induce content¬ 
ment. “ On the whole, I believe,” said Mr. Longfield in 
1870, “ that most of the tenants would gladly accept a 
lease for thirty-one years at some increase of rent, rather 
than remain in their present somewhat dependent and 
precarious condition.” 8 “An amount of evidence, to my 
mind conclusive,” wrote Mr. Morris in 1869, “ proves that 
the Irish tenant, as a general rule, is quite satisfied with 
a just lease, proportioned in length to the requirements of 
his land, and not hampered by difficult conditions — two 
points sometimes not borne enough in mind— and that he 
will make great sacrifices to obtain such an interest.” 9 
The Report of the Devon Commission pointed in the 
same direction. But, of late years, the views of the ten¬ 
ants as to the desirability of leases appear to have under¬ 
gone a material change. A lease generally involves an 
immediate increase of rent ; at all events, rents are found 
almost invariably to be raised on its termination. The 
tenants, therefore, thinking it better to abide by the tradi¬ 
tion of their having a property in the soil, now generally 
refuse leases ; and this method of settling the land ques¬ 
tion has, in the opinion of the Bessborough Commission, 
apparently become hopeless. 

§ 152. II. The second remedy is the legal recogni¬ 
tion and extension of tenant-right. But a mere legis¬ 
lative declaration to this effect in so many words would 
not be a sufficient solution of the difficulty. The value 
of the right varies with the circumstances and the past 
history of each holding ; and the valuation of the ten¬ 
ant’s interest in all holdings would be a more difficult 
task than the general settlement of rents, seeing that it 
would involve an inquiry into past transactions, the evi¬ 
dence of which must be in many cases wanting. Then 
what shall be the occasion of valuing the right; and when 



8 Cohden Club Essays. 

9 Land Question of Ireland ’, p. 206. Mr. Morris gives some remarkable 

instances of the good effects of leases See pp. 137 139, 189*190, 213-214. 
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valued, what shall be the form of its commutation—how 
shall effect be given to the valuation ? Shall the tenant 
be declared to have for ever a proportionate share in the 
fee-simple, a joint interest with the landlord ; or shall he 
have merely a lien, or become an incumbrancer, or receive 
a lease equivalent to the value of the right ? Shall the 
landlord be prohibited from evicting under any circum¬ 
stances a person, who is really a joint owner with him¬ 
self; or may he deal with him as an incumbrancer and 
evict him on payment of the money value of his interest ? 

If as a tenant and co-owner he continue to occupy 
the land, how is his rent to be adjusted ? The Ulster 
custom never provided for this; shall the Legislature 
supplement the custom by enacting that his rent shall bear 
the same proportion to a competition rent, as the absolute 
value of the fee-simple minus his interest bears to the 
whole of such absolute value ? At what intervals is the 
rent to be adjusted upon this principle, if adopted ; and is 
any, and if so, what account to be taken of new improve¬ 
ments ? These are questions difficult to answer; and 
even if they could be answered with any degree of satis¬ 
faction, it would not be very easy to devise rules, which 
would give practical operation to the answers. III. The 
third remedy, namely, the conversion of the landlords into Third 
recipients of a rent-charge, was proposed by Mr. Mill ; liemedy: 
and is sometimes spoken of as Fixity of Tenure. It is 
fixity of tenure and a good deal more. The Government, into ltmt- 
it is suggested, should, after sufficient inquiry, fix definitely t- A<»>yer.<. 
the rental of Ireland. The landlords should be declared 
entitled to an annual sum equivalent to the rental so fixed. 

The actual culti vators of the soil should possess the land 
in absolute ownership, as long as they pay this rental. 

The landlords should be indemnified by the State for loss 
in respect of the difference between this rental and the 
rents formerly paid, and also for deprivation of the valu¬ 
able incidents and prospective advantages of landed pro¬ 
perty. The landlords should further have the option of 
receiving direct from the National Treasury the annual sum 
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to which they are individually entitled, by being inscribed 
as owners of consols sufficient to yield the amount This 
plan resembles that which was adopted in Prussia, only it 
does not go so far. It does not provide for the redemp¬ 
tion of the rent-charges, and the conversion of the tenants 
into peasant proprietors. Admitting that the tenant has 
an interest in the soil, which makes him a joint-owner with 
a share in the fee-simple, this only entitles him to a corres¬ 
ponding share of the unearned increment: it gives him no 
claim to the share of this increment which corresponds 
with the landlord’s interest in the land. But the above 
plan proposes to make him a gratuitous gift of this latter 
share, and indemnify the landlord at the cost of the State. 
Then there is grave reason to suppose that the adoption 
of this remedy, as a general one, would merely have the 
effect of substituting a class of petty and harsh landlords 
for large and more or less liberal-minded proprietors ; that 
subletting and the subdivision of the land would recom¬ 
mence anew, and the evils of the past would be repeated 
in the future. 

§ 153. IV. The fourth suggestion is that in every case 
in which the landlord seeks to raise the rent or evict a 
tenant, the burden of proof should be upon him to show 
that his doing so will not be inconsistent with the equit¬ 
able rights of the tenant. “ In this way,” says Mr. Morris, 
who is the author of the suggestion, “ in the great mass of 
cases, the ordinary relations of landlord and tenant would 


with Tenant'a no t t> c touched by the law at all ; tenancies-at-will would, 
^ti'rhts'to he so to speak, be prolonged into continuous terms that would 
on Landlord, support the rights of the tenant, whatever their nature, 
and would give him legitimate security ; and whenever a 
landlord attempted to impair or put an end to the subsist¬ 
ing tenure, he would be forced to prove that the meditated 
act was consistent with the interest of the tenant. In 
this state of things, if the raising of rent or the notice to 
quit, in the judgment of the Court, clashed with the custom 
of the estate, in case it were bound by tenant-right” 
(which, it i:. proposed, should be recognized by the Legisla- 
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ture), “or if it detracted from the title gained by the tenant 
in respect of improvements—these matters being deter¬ 
mined upon the hearing of the cause—the landlord’s pro¬ 
ceeding would be defeated, and the tenancy would continue 
unimpaired, maintaining all rights attached to it.” This 
proposal is really based on the presumption that the im¬ 
provements have been made by the tenant—a presumption 
not inconsistent with fact in the great majority of cases in 
Ireland. It is part of the same suggestion that the Court, 
when sanctioning an eviction upon notice to quit, should 
have power to award the tenant the value of his improve- 
ments and also a capital sum by way of damages, the 
maximum of this sum being fixed by the Legislature, and 
being capable of reduction indefinitely according to the 
justice of the particular case. V. The fifth remedy is the Fifth 
conversion of the tenants into peasant proprietors by Itfwedy : 

. -.1 .• «* • , i . CouDCr.sn'ii 

enabling them to buy their landlords interest. It is n/ (h(> Trn _ 
obvious that the sale to the tenants may be either per- ants into 
missive or obligatory upon the landlords ; and opinions as /^opr^/ors 
to the desirability of the scheme will differ according as 
the landlords arc allowed an option or not Mr. Bright at 
first proposed this remedy in a voluntary form, and as appli¬ 
cable to absentee landlords only, llis proposal was that 
the State should advance the price, and that the tenantry 
should ultimately acquire the freehold from the State by 
paying the purchase-money in yearly instalments added 
to the existing rents. Another proposal would extend 
this to all landlords, whether absentees or not ; and a third 
proposition would give the landlords no option, but would 
make the sale by them of their interest in all cases com¬ 
pulsory. The great danger of peasant proprietorship in 
Ireland is that the peasant, as soon as he found himself a 
proprietor, would prefer the role of proprietor to that of 
peasant cultivator, and would sublet his land, thus intro¬ 
ducing again the worst evils of the cottier system. 1 Many 


1 See The Land Question of Ireland , p. 213; Mr. Longfield’s article in The 
Colhlen Club Essays ; and Mr. Kavanagh\ Minute appended to The Report oj 
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persons, whose opinions are deserving of consideration, 
think that peasant proprietorship is not suited to the Irish 
people. 

§ 154. VI. There can be little doubt that none of these 
remedies alone would sufficiently meet all the difficulties 
of the position. The Devon Commission wisely observed 
that substantial and permanent relief can only be hoped 
for from a combination of measures adapting themselves 
to the varying circumstances under which the owners and 
occupiers of land are placed in different parts of the coun¬ 
try. The Duke of Richmond’s Commission, quoting this 
observation with approval, add that the very nature of 
the soil and the geographical attributes of the country vary 
so much, that remedies which would serve in one locality 
might be inapplicable, or of little value elsewhere. The 
soundness of this view has been admitted and acted upon 
in the legislation of 1870 and of 1881, the Acts passed in 
these years respectively embodying more than a single 
remedial principle. Before considering the measure of 
reform comprised in the Three Fs, the provisions of “ The 
Landlord and Tenant Act, 1870, 2 ” will properly be noticed. 

The Ulster tenant-right custom is declared to be legal 
and capable of being enforced under the provisions of the 
Act. A similar provision is made with respect to any 
usage which in all essential particulars corresponds with 
the Ulster tenant-right, and which appears to prevail in 
the case of any holding 3 not situate within the Province of 
Ulster. The Act contains no definition of ‘ tenant-right.’ 
When the landlord purchases from the tenant the Ulster 
tenant-right custom or other corresponding custom, the 
holding 3 thenceforth ceases to be subject to such custom. 

A tenant entitled to the benefit of the Ulster or other 


ths Bcsshc ni ji Commission , for instances in which it has been tried in Ireland 
and has failed ; and for arguments adverse to its introduction. 

3 33 & 34 Viet., op. 4 6 - 

8 ‘ Holding ’ is defined to mean all land, agricultural or pastoral , or partly 
agriculture and partly pastor*!, held i'V the same tenant of the same landlord 
for the same term and under the same contract of tenancy. 
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corresponding Custom has the option of claiming this bene¬ 
fit, or, with the consent of the Court, of claiming compen¬ 
sation under the other provisions 4 of the Act. Where the 
latter course is successfully followed, the holding is not 
to be again subject to the Ulster or other corresponding 
Custom. When the tenant of any holding created after 
the passing of the Act is not entitled to, or does not claim, 
compensation under the Ulster or other corresponding 
Custom, and is disturbed in his holding by the act of 
his landlord, he is declared entitled to compensation for p , 
such disturbance according to a scale provided by the 
Act. The principle of this scale is that a certain num¬ 
ber of years’ rent (from one to seven) is allowed as 
compensation, a larger number of years in the case of 
the holdings of smaller annual value ; but this compen¬ 
sation is in no case to exceed £250. I he same compen¬ 
sation for disturbance may be given to the tenant of a Compenxa- 
holding of the annual value of not more than £100, existing 
at the time of the passing of the Act. Any contract by 
which a tenant deprives himself of the right to this com¬ 
pensation is void at law and equity. No tenant is en¬ 
titled to compensation for disturbance, who subdivides his 
holding or sublets it or any part of it without the consent 
of the landlord in writing, or after he has been prohibited 
in writing by the landlord or his agent from so doing. 

There is no compensation for disturbance in the case of 
a holding under a tenancy from year to yeai existing at 
the time of the passing of the Act, when the tenancy 
is assigned without the landlord’s consent and he does 
not accept the assignee — the landlord’s refusal to accept 
the assignee as his tenant being reasonable; or the 
practice of the estate not warranting assignment without 
the landlord’s consent; or the rent being in arrear so 
as to render the tenant liable to eviction. The trans¬ 
mission of a tenancy by bequest to certain near relatives, 

* Except the provision relating to compensation in respect of payment to 
incoming tenant. 

* This provision has effect only for 20 years, t.c., to 31st December 1890. 

X 
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Certain Acts or the devolution thereof by operation of law, is not an 
MtDis'tor- ass 'S' nmcnt within the meaning of this provision. It is 
bance. n ot a disturbance by the act of the landlord within the 

meaning of these provisions, (i) when the tenant is ejected 
for non-payment of rent, or for breach of any condition 
against assignment, subletting, bankruptcy or insolvency ; 

• (“) when the landlord, after six months* notice in writing, 

resumes not more than the twenty-fifth part of a hold¬ 
ing for the purpose of erecting one or more labourers’ 
cottages, the Court not being of opinion that his doing 
so was unreasonable; (3) when the tenant of a holding 
existing at the time of the passing of the Act is evicted 
for the persistent exercise of any right not necessary to 
the due cultivation of his holding and from which he is 
debarred by agreement express or implied ; or for his un¬ 
reasonable refusal to allow his landlord to enter upon the 
holding for the purpose of mining; quarrying ; cutting 
timber or turf; making roads, drains, or watercourses ; 
examining the state of the holding, buildings and im¬ 
provements ; or hunting, shooting or fishing. When a 
tenant does not claim or has not obtained compensation 
m respect of the Ulster custom or any corresponding 
custom, or for disturbance, he is entitled, on quitting his 
holding, to such compensation as the Court thinks just in 
respect of any money or money’s worth paid by him or 
his predecessors in title with the express or implied con¬ 
sent of the landlord, on account of coming into the 
Compema- holding. He will not, however, be so entitled, (1) when 
accost of he has been g‘ ven permission by the landlord to obtain 

Payment satisfaction from an incoming tenant in respect of such 

Zmn.T into money or moiM *’ s worth - and has refused or neglected to 
» Hoi,ling, avail himself of this permission; (2) when such money 
or money’s worth was paid during the existence of a 
lease made before the passing of the Act. 

& 155 * Any tenant of a holding created before or 
after the passing of the Act, who is not entitled to, or 
does not claim, compensation under the Ulster or other 
corresponding custom, may, on quitting his holding, claim 
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from his landlord compensation for improvements 6 made 
by him or his predecessors in title. No such compensa¬ 
tion is allowed in the following cases :—(1) for improve¬ 



ments twenty years old unless they consist of permanent Further 
bit ildi ugs o r reclam at ions of waste land; (2) for improve- ° f 

ments prohibited in writing by the landlord and calculated 1870 ‘ 

to diminish the general value of his estate; (3) for improve- 27 %™“' 
ments made in pursuance of a contract entered Into for jmprorc- 
valuablc consideration ; (4) for improvements made in 4 e '*' s - 


contravention of a contract in writing not to make such 
improvements, when such a contract is lawful ; (5) for 
improvements which the landlord has undertaken to 
make, unless he has failed to make them within a reason¬ 
able time ; (6) when the right to compensation is ex¬ 
pressly excluded by a lease or written contract made 
before the passing of the Act ; (;) where there is a thirty- 
n m- years’ lease containing no special provision entitling 
the tenant to compensation ; but this does not apply to 
permanent buildings , reclamation of waste land , or un¬ 
exhausted tillages or manures ; (8) when the tenant quits 
voluntarily, and the landlord has given him permission 
to dispose of his interest in the improvements to an in¬ 
coming tenant, and he has not done so. From the amount 
payable as compensation may be deducted any sums 
due to the landlord as rent, or in respect of any deteriora¬ 
tion of the holding, and also any taxes due and unpaid. 
A tenant who has been declared entitled to compensation 


cannot be compelled to quit his holding, until th< amount 
of such compensation has been paid to him or deposited in 
Court. Any contract whereby the tenant is prohibited 


from making improvements necessary for the suitable 


occupation and due cultivation of the holding ; or any 
contract whereby the tenant is deprived of his right to 
claim compensation for improvements—is void. But in 


• ‘ Improvements ’ are defined by the Act to be (l) any executed work 
which adds to the letting value id the holding ; (2) tillages, manures, or other 
like farming works, the benefit of which is unexhausted at the time id the 
tenant quilling his holding. 


Certain 

Contracts 

void. 
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the case of a holding of the annual value of not less than 
£$o and not subject to the Ulster or other corresponding 
custom, a tenant is precluded from making any claim for 
compensation when he has contracted in writing with his 
landlord that he will not do so. Provision is made for the 
t registration, by landlords and tenants in the Landed Es¬ 
tates Court, of improvements made by them respectively. 
Nothing in the Act is to authorize or empower a tenant 
or occupier to break up grazing lands or cut timber with¬ 
out the landlord’s consent. The tenant may, however, 
cut timber planted and registered by himself or his prede¬ 
cessors in title. All tenants are declared entitled to the 
away-going crops, or, at the option of the landlord, to be 
paid the value of them. No compensation either for dis¬ 
turbance or for improvements is payable in respect of 
(1) demesnes and town-parks ; (2) holdings let for pastur¬ 
age, on which the tenant does not reside, or of which the 
annual value is not less than £50; (3) holdings which 
tenants hold by reason of being hired labourers or servants ; 
(4) lettings in conacre or for agistment or temporary 
depasturage; (5) holdings expressly stated in writing to 
be let for the temporary convenience of landlord or tenant, 
when such convenience has ceased ; or (6) cottage allot¬ 
ments of not more than a quarter of an acre. 

§ 156. Every tenant entitled under the Act to make 
any claim in respect of any right or for compensation, and 
about to quit his holding, is to serve a notice of such claim 


Pasturage 
and Timber. 


on the landlord, or, in his absence, his known agent. On 
receipt of this notice the landlord shall be deemed to have 
admitted the claim, unless within a prescribed time he 
Procedure bij scrves a notice on the tenant, stating that he disputes the 
Tenant to en - whole or some portion of the claim. Upon service of this 
force Claim. secon( ] no tice a dispute is deemed to have arisen between 
the landlord and the tenant; and such dispute, unless 
settled by agreement, is to be decided by the Court. On 
the hearing of any such dispute, the Court is to take into 
consideration any such default or unreasonable conduct 
of either party as may appear to affect any matter in 
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dispute between the parties; and is to admit, reduce or c 
disallow any such claim, objection or set-off, as the Court atTonof" 
thinks just, giving judgment on the case “with regard to Unreasonable 
all its circumstances, including such consideration of con- Coh,tncL 
duct as aforesaid.” The Act provides also for the settle¬ 
ment by abitration of disputes between landlords and 
tenants. It confers upon limited owners the power of 
granting agricultural leases for any term of years absolute 
or determinable at fixed periods: but no such lease shall 
be for more than thirty-five years. Every such lease shall 
take effect in possession or within one year after its execu¬ 
tion, and not in reversion ; shall reserve a fair yearly rent 
without any fine, premium or foregift being taken ; and 
shall imply a condition of re-entry for non-payment 
of rent. The Commissioners of Public Works in Ire¬ 
land are authorized to advance to any landlord any [i ( j nQnce!i ] >y 
sum due as compensation under the Act to a tenant 'Government 
quitting his holding, but who has not been disturbed r Landlord*. 
by his landlord. For every hundred pounds of the ad¬ 
vances so made the holding is to be charged with 
an annuity of five pounds payable within a term of thirty- 
five years. The Commissioners are also empowered to 
advance, upon such security as they may approve, such 
sums as they may think fit for the purpose of enabling a 
landlord to reclaim waste lands ; and these advances are 
repayable by a similar annuity. A notice to quit must be x olioe io 
printed or written, or partly in print and partly in writing ; Quit. 
and must be signed by the landlord or his duly authorized 
agent. In the case of a tenant from year to year, it is not 
to take effect until after the expiration of a period of 
not less than six months, such period, in the absence of 
agreement to the contrary, to terminate on the last gale 
day of the calendar year. 7 A tenant under any tenancy* 


7 A later Act (1S77—39 and 40 Viet., cap. 63) has since rendered a year's 
notice necessary to determine a tenancy from year to year; and has pro 
vided for giving yearly tenants compensation for the resumption of part 
of their holdings by their landlords. 
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at-will or less than a tenancy from year to year created 
after the passing of the Act is entitled to notice to quit 
and compensation in the same manner in all respects as if 
he had been a tenant from year to year. When a tenant 
dies leaving no legal personal representative, the Court is 
empowered to appoint a person to be administrator of the 
deceased tenant for the purposes of the Act. Any person, 
who, after the passing of the Act, takes at an acreable 
Land covered rent land adjoining or intersected by a public road, is not, 
Hoads. lC * n ^ ie absence of any agreement to the contrary, to be 
liable to rent for any portion of land contained in such 
public road. 

§ 157. The remaining important provisions of the Act 
are those intended to facilitate the purchase by tenants of 
their holdings. The landlord and tenant may agree for 
the sale to the tenant of his holding at such price as may 
be fixed between them ; and upon this, they or either of 
them may apply to the Landed Estates Court to have the 
Provisions of sale effected. No sale can be made unless the landlord is 
1870 /0 °L tJle “ absolute owner,” or “ tenant for life, ” or “ other limited 
able Tenants ow ner,” within the meaning of these terms as. defined in 
to purchase the Act. The Court is to make such inquiries as it thinks 
in „ 8 ' fit concerning the circumstances of the holding ; the parties 

interested therein as incumbrancers, owners, or otherwise ; 
the sufficiency of the price ; and the capacity of the land- 
W here Land- l°rd to sell ; and if it approve of the application, is to 
lord and carry the sale into effect and execute the necessary con- 
agree. veyance. The tenant acquires the holding free of all 
incumbrances; but the following are not to be deemed 
incumbrances within the meaning of this provision : — 
rent ^charges in lieu of tithes ; rights of common, rights of 
way, rights of water and other easements ; heriots, mano¬ 
rial rights and franchises; charges for drainage and 
other charges created by Act of Parliament—and to these 
the purchase is subject. The Court has full power to 
distribute the purchase-money amongst those entitled, and 
to apportion all charges, rents and covenants. The Com¬ 
missioners of Public Works in Ireland are empowered to 
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advance to any tenant for the purpose of purchasing his 
holding any sum not exceeding two-thirds* of the price. 

Any holding in respect of which such an advance has been 
made is to be charged with an annuity equivalent to five 
pounds for every hundred pounds advanced, and repayable 
in a term of thirty-five years. Similar advances, similarly When H<>hi - 
repayable, may be made to tenants for the purchase of 
holdings forming part of estates, for the sale of which ordered to he 
an absolute order has been made by the Landed Estates 
Court; and that Court is directed, so far as is consistent Court. 
with the interests of the persons concerned, to afford, 
by the formation of lots for sale or otherwise, all reason¬ 
able facilities to occupying tenants desirous of purchasing 
their holdings. When a landlord is willing to sell his 
estate in its entirety but not in part, and the tenants 
of holdings comprising four-fifths in value of such estate 
are willing to purchase their holdings, and other pur- 
chasers can be found to buy, and pay one-halt ot the / o;v / will not 
purchase-money of the residue, the Commissioners may 
advance such other purchasers one-half of their purchase- Eslat ^ nnd 
money upon the security of such residue, to be repaid in. Omr-fifths of 
the manner already described ; and as regards the holders ^ esire to }mr . 
of four-fifths the provisions above detailed will apply. chase. 
Annuities created under the provisions or the Act aie a fiist 
charge on the lands. They may be redeemed by payment 
of a sum of money equivalent to their value for the time 
being, calculated according to a schedule annexed to the 

Act. ^ 

g 158. “ The Landlord and Tenant Act, 1870, consti¬ 

tuted a reversal of the policy previously pursued in dealing 
with the relation of Landlord and Tenant in Ireland ; and 
was the first step towards establishing a new order of ideas, ^ ^ | g70 
the attempt to establish by law the commercial system Defective 
Of dealing with tenancies of agricultural land being now 
abandoned. The experience derived from the working of 
this Act proved two things—(i) that the provisions of the 
Act itself were not adequate to effectuate the intention of 
its author ; (2) that the Act, as a measure of reform, was 


wmsr/fy. 



No Compen¬ 
sation unless 
on quitting 
Holding: 


Failure of 
the U is ter 
Custom. 


Scale of Com - 
pensotion for 
Disturbance 
insufficient. 
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insufficient. The principle of the Act was to increase the 
security of the tenant’s interest in his holding by indirect 
means, while refusing him the direct protection which 
belongs to proprietary right. The most important of 
these means were compensation for improvements—com¬ 
pensation for money paid on entering his holding—and 
compensation for mere disturbance apart from any improve¬ 
ments. But the tenant could not obtain compensation of 
any kind without quitting his holding, and what he wanted 
in ninety-nine cases out of a hundred was not to be com¬ 
pensated for the loss of his land, but to be continued in 
its occupancy at a fair rent. The Act, however, contained 
no provision for fixing a fair rent, binding oil both parties, 
hven the Ulster Custom, when legalized without limitation 
and without definition, failed under the strain of litigation 
to afford an effective remedy. The tenant, when served 
with notice to quit, made a * claim ’ on his landlord for 
the value of his tenant-right. In order to afford a com¬ 
plete lemedy, such a claim ought to have justified a decree 
to enforce the Custom, by way of specific direction to the 
landlord, who was found to be violating it, to abstain from 
doing so, and to charge no more than a fair rent, if he 
were found to have unduly raised it. But the absence of 
such a provision in the Custom itself and consequently in 
the law legalizing it, and the general tenor of the subse¬ 
quent sections of the Act, caused the word ‘claim’ to have 
a signification, in all cases, of a claim for money represent¬ 
ing the value of the tenant-right—in other words, for 
compensation for the loss of it. B Then experience showed 
that, where the Ulster Custom did not obtain, the scale of 
compensation for disturbance was insufficient to prevent 
eviction, it being found possible for a landlord to evict a 
tenant, pay him the full amount that could be awarded by 
the Court, and not only recoup himself, but put money in 
his pocket by the incoming payment of a new tenant at 
the same rent. 8 Thus, the provisions of the Act, which 

8 Report of the Bets borough Comm id at, §§ 17, ig } 37 & 39. 

9 Idem, § 25. 
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were intended to bring about security of tenure, added an 
additional element of insecurity. 

§ 159. Another object of the Act of 1870 was to pre- 
v °nt landlords from unfairly raising rents ; but here also 
the provisions intended to effectuate this object were found 
m practice to exaggerate the mischief which they were 
designed to stop or prevent. The evidence taken by the 
Bessborough Commission proved that the larger estates 
were, in general, considerately managed ; but that on some 
estates, and particularly on some recently acquired, rents 
had been raised as well since the Act of 1870, as before, to 
an excessive degree, not only as compared with the value 
of the land, but even so as to absorb the profit of the ten¬ 
ant’s own improvements. This process had gone fnr to Act of lS/O 
destroy the tenant’s legitimate interest in his holding ; and 
in Ulster had, in some cases, almost ‘ eaten up ’ the tenant- Enhaucemrnt 
r >ght. “ Some landlords, who previously were content to °f 1{ent *- 
take low rents, appear,” says the Report of the Bessborough 
Commission, “ to have begun a system of rent-raising 
when the Land Act was passed, either because they judged 
that their former forbearance was not suitable to the new 
relations which legislation had established between them¬ 
selves and their tenants, or because the profits of agri¬ 
culture just then were high, or because the high price 
fetched by tenant-right, under the stimulus of the satisfac¬ 
tion engendered by the passing of the Act, made them 
think that they had hitherto been mistaken in letting 
their lands so cheaply.” 1 But there is a stronger reason 
for this rent-raising than what is here put forward as the 
probable cause. The lower the rent, the greater was the 
value of the tenant-right, and therefore the larger the 
amount of compensation which the landlord might have 
to pay to his tenant. Now this low rent might have 
been due to one of two very different causes—it might 
have been due to the permanent value added to the land 
by the tenant’s Industry or money, and in this case the 



* Report, § 10. 
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tenant was entitled to the full value of the tenant-right— 
or it might have been due to the lenity of a good landlord, 
who abstained from exacting as much from his tenants 
as he might have done, or as much as was exacted from 
other tenants. The Act made no distinction between the 
two cases; and the good landlord lost doublv —first in 
not receiving for years the higher rent which he might 
mve taken ; and secondly, in having to pay larger com¬ 
pensation. Landlords who had been, or might be, thus 
mulcted for their generosity, naturally hastened to protect 
themselves by raising the rents of their tenants to the 
prevailing rates. 

§ 16a On estates subject to the Ulster Custom an 
easy way was found to render the Act entirely inoperative 
to prevent rent-raising. The landlord selected the time 
when the tenant-right was in the market to announce an 
increase of rent. Before the Act landlords seldom or 
never meddled with sales of tenant-right. The fact of 
large sums being paid for the right 2 may have suggested 
that rents might reasonably be raised; but they raised 
Act rendered them at thelr own convenience, either at fixed oeriorts r„- 
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chase-money for every added to the rent. In other 
cases the purchaser, who was in the nature of things richer 
and more sanguine than the vendor, was weak enough to 
pay the full value of the tenant-right, and the higher rent 
as .well. No purchaser, who was well-advised, would pay 
the original purchase-money, and go into possession of the 
farm against the landlord’s consent, while refusing to pay 
the additional rent. If he did, he would be served with a 
notice to quit, and would thus have bought a law-suit. If 
he made a ‘claim’ under these circumstances, he would 
only get the diminished value of the tenant-right at the 
increased rent, unless he could show conclusively that 
the additional rent demanded was excessive. He also ran 
the risk, having purchased without the landlord’s consent, 
of having his claim entirely disallowed. If the negotia¬ 
tions for sale were broken off in consequence of the 
demanded increase of rent, the disappointed vendor, 
generally in difficulties and eager to realize, was obliged 
cither to begin treating again for a sale at the reduced 
value or else to come to terms with the landlord under 
disadvantageous circumstances. 3 

§ 161. The Act made no provision for adjusting rent ; 
but the question of rent underlay every other question. 

When rent was raised, although the rise might eat into the 
value of the tenant-right, although it might deprive the 
tenant of the benefit of his own improvements, although , , r ~ 
it might make it difficult for him to get a living on the tnal because 
farm, he had, as a rule, to submit. There was evidence r o« 
to show that, under a system of gradual small increases of to determine 
tent, tenants had submitted, long past the point at which ^ e,lL 
they considered themselves to be unfairly rented. When 
at last they decided to make a stand, they refused to pay 
the additional rent. The landlord, if he did not withdraw 
his demand, then served a notice to quit, which at law 
determined the tenancy. The tenant had then to file a 
‘claim,’ if under the Ulster Custom, for compensation for 


• Refer! of the />Vw'Vr< v h Commission , § 22, vc; atim. 
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his tenant-right—if otherwise, for compensation for dis¬ 
turbance, and for improvements, if any. Under the Ulster 
Custom the Court had to inquire, whether the Custom exist¬ 
ed on the estate, and whether the usages applicable to the 
particular holding supported the tenant in his claim for 
tenant-right on quitting his holding at the demand of 
the landlord. These points being decided in the tenant’s 
favour, the Court proceeded to examine into the value of 
the tenant-right, and to adjudicate him a sum of money 
accordingly. In so doing it was necessary to take into 
account the amount of rent, upon which, as compared with 
the gross value of the holding, the value of the tenant- 
right in the first place depended ; and in considering, as 
the statute authorized, any objection or set-off which either 
paity had to urge, and any default or unreasonable conduct 
of either party affecting the matter in dispute, the question 
constantly arose for consideration whether the landlord 
\>as unreasonable in demanding the increased rent and 
whether the tenant was unreasonable in refusing it. In 
this way the question of rent became an element in the 
settlement of the amount to be paid by way of tenant- 
right, but no jurisdiction was given to the Court to adjudge 
or propose a fair rent as a settlement of the dispute. Out¬ 
side the protection of the Ulster Custom, a claim for com¬ 
pensation was similarly inquired into and settled without 
any jurisdiction over the question of rent. In this case 
the Court was expressly directed to disallow the tenant’s 
claim to compensation for disturbance, if it appeared that 
the landlord was willing to permit the tenant to continue 
in occupation upon just and reasonable terms, and that 
the refusal of the tenant to accept his terms was unreason 
able. There was also an express provision that the 
amount of the old rent should be considered by the Court 
in reduction of the claim of the tenant for compensation 
for his improvements. The only case, in which the amount 
of rent was to be taken into account in a sense favourable 
to the tenant, was a provision by way of exception to the 
enactment depriving an ejected tenant of compensation 
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where his rent had not been paid. In the case of a hold¬ 
ing not exceeding £15 rental, ejectment for non-payment 
of rent might be declared a disturbance where the non¬ 
payment was found to have been due to the rent having 
been exorbitant.’ This provision has been almost 
inoperative, 4 and for the most part unnoticed. The use in 
it of the word ‘exorbitant* apparently contributed to this 
result. From all this it became clear that the Act provided 
no effectual resource accessible to a tenant against an 
undue increase of rent; nor did it hold out to him any 
benefit whatever in cases of rent-raising, consistently with 
his remaining in possession of his holding. 5 

§ 162. The provisions of the Act as to compensation 
foi improvements made by tenants were found in practice 
too hampered with restrictions to afford adequate security. Provisions 
The result of the decisions as to the construction to be °f 1he Act 
put on the words “ made by himself or his predecessors in VmpLZil 
i c was most injurious, inasmuch as they were inter- f° r Improve- 
prcted so as to exclude from benefit all tenants whose fie’nt 
continuity of possession and title had been broken by any 
change in died legal tenancy since the improvements were 
made. This opened many easy ways to evade the section 
altogether. A tenant remaining in possession after the 
expiration of a lease, so soon as he had paid his rent, 
became in law a tenant from year to year under such con- 
c itions of the lease as were applicable to that species of 
tenancy. If a landlord served a notice to quit, and then 
n its expiration arranged with the tenant for any change 
m the rent, a new tenancy might be created. If farms 
Were re-arranged by the transfer of a portion of a farm 
rom one tenant to another, and a re-arrangement made as 
to the rent also, or if a change were made in the rent merely, 
lt wus considered by some Judges that a new tenancy was 
created. l n all these cases, the tenant’s claim for compen- 


" The Duke of Argyll stated in “The Times” of July and ,SS, 

[■ z > ,hat nnt a single tenant availed himself c f this provision ’ ’ P * 

Kportofthc Bcss/nmmgA Commission, § 2:> almosl vcrbati 
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. sation was held to be barred, even though he himself might 
Failure of have continued throughout in possession. 6 Finally the 
Hje Purchase Purchase Clauses of the Act failed, almost entirely as to 
Act of 1870 . sales with the mutual consent of landlord and tenant, and 
only a degree less signally as regarded holdings in estates 
directed to be sold by the Landed Estates Court. With 
respect to sales by mutual agreement, the amount of pur¬ 
chase-money—two-thirds of the price—allowed to be ad¬ 
vanced by the Commissioners was not sufficient to enable 
or induce the peasantry to avail themselves of the provi¬ 
sions of the Act, more especially as tenants, who purchased, 
were restrained from mortgaging, alienating, assigning, 
charging, subdividing, or subletting their holdings without 
the consent of the Commissioners under the penalty of 
forfeiture. Then the purchase-money of single holdings 
would not bear the cost of investigation of title necessary 
for a sale under the authority of the Landed Estates 
Court An amending Act was passed in 1872, by which 
the taking of the property through the Landed Estates 
Court was dispensed with ; and the Commissioners of 
Public Works were authorized to advance two-thirds of the 
value , instead of the price of the holding, when they were 
themselves satisfied as to the title. The Commissioners, 
however, proved unequal to the task of satisfying them¬ 
selves as to the titles of estates; and the amending Act 
had no better success than the Act which it amended. 
The provisions for facilitating the acquisition by tenants of 
their holdings forming part of estates, the sale of which 
had been directed by the Landed Estates Court, failed 
chiefly in consequence of the general refusal of the author¬ 
ities of the Landed Estates Court to arrange lots so as 
to suit the convenience of purchasing tenants, this course 
being found inconsistent with the interests of owners and 
incumbrancers. Another cause of failure was the total 
absence of any direct means of making the tenants ac¬ 
quainted with their rights, cheapening their law costs, 


8 Re fort of the H<r-ho>oufh Commission, g 29. 
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and putting them generally in the way of making their 
bargain. 7 7 & 



; , <y the Bessborough Commission , §§ 81, S9, in which a comparison 

mwn between the operation of the Purchase Clauses of the Land Act, and 
T , e °P erat * on of the similar clauses in the Church Disestablishment Act, 1859. 
e causes of failure of file former set of provisions were thoroughly investi- 
c by a Committee of the House of Commons in 1877-1878. 
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CHAPTER XV. 

The Tenure of Land } a?id the Relation of Landlord and 
Tenant in Ireland—The Legislation of 1881-1882. 

§ 163. The Act of 1870 having thus failed to effectuate 
the chief objects for which it was passed, a Royal Commis- 
A } ' s * on was appointed in July 1880 to inquire into and report 

(>} \i,p. Ear/ u P on the working and operation of the Act, and the Acts 
of Hess- amending it, and whether any and what further amend- 
Cammissitai : ments the law were necessary or expedient with a view, 
JoJ ; j i88u. firstly , to improve the relation of Landlord and Tenant in 
Ireland ; and, secondly, to facilitate the purchase by tenants 
of their holdings. The Earl of Bessborough, Baron Dowse, 
the O Connor Don, Mr. Kavanagh and Mr. Shaw con¬ 
stituted the Commission ; and they commenced work in 
Dublin on the 7th August 1880, visited the most important 
districts in Ireland, held sixty-five sittings, examined up¬ 
wards of seven hundred witnesses, and submitted their 
Report on the 4th January 1881. In this Report, which 
is a 'ery valuable State document, they examined the 
working of the Act of 1870, and the causes which had 
occasioned its failure. They expressed an opinion that 
a thorough and very general change in the system of land- 
tenure seemed to be imperatively required—such a change 
Oynton of as should k ing home to the tenants a sense of security, 
sion. snouia guard them against undue increases of rent, should 

render them no longer liable to the apprehension of arbi- 
tnoy disturbance, and should give them full security for 
their improvements* They then proceeded to consider the 
question whether this change could be effected by any 
lhcatiun of the Act of 1870, which, without varying 
pimciple, mi-la supplement its deficiencies—the prin- 
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ciple of that Act, having been, as already stated, to increase Main r, in - 
the security of the tenant’s interest in his holding by c £ c * Q y ] 870> 
indirect means, while refusing him the direct protection t Q aban- 
which belongs to proprietary right. This question they cloned. 
answered in the negative. So far as concerned this prin¬ 
ciple, they did not think it advisable to proceed by way of 
amendment and extension of the provisions of that Act. 

At the same time they regarded the Act with favour, in so 
far as it was a recognition of the actual condition of things, 
and an amendment of the land-law with the least possible 
disturbance of existing relations. It appeared to them 
that the conditions under which land had been held by 
yearly tenants in Ireland had been such that the occupieis 
had, as a general rule, acquired rights to continuous occu¬ 
pancy, which, in the interest of the community, it was 
desirable legally to recognize. Taking then as a guide 
the principle of giving legal recognition to the existing 
state of things, they proposed the enlargement of the 
tenancy from year to year into a new kind of statutory 
tenure, defeasible only upon a decree of the Land Court 
for the breach of certain well-ascertained conditions, and 
held subject to the payment of a rent, the amount of which 
should in the last resort be fixed, neither by the landlord 
nor by the tenant, but by constituted authority. In a 
word, so far as yearly holdings within the Act of 1870 
were concerned, the Commission advocated the reform of 
the Land-Law of Ireland upon the basis known as ‘ The * 

Three Fs/ i. e ., Fixity of Tenure, Fair Rents, and free Sale, cated, 

§ 164. The proposed conditions of the new tenure were 
these. Subdivision or subletting without the landlord’s 
consent in writing ; persistent waste, that is to say, the p r 0 p 0SC( i 
dilapidation of buildings and the systematic deteriora- Conditions of 
tion of the soil, when persisted in after a notice in writ- 
ing from the landlord to desist; conviction for any se¬ 
rious criminal offence ; and any of the acts enumerated 
in section 14 of the Act of 1870, 8 should authorize the 


See anUy pa^e 306. 
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landlord to serve a notice to quit, or entitle him to com¬ 
pel the tenant by a decree of the Land Court to sell 
his holding. If the law of ejectment were retained, the 
landlord should be entitled to maintain an ejectment 
after two years’ rent were due, and the tenant should 
be entitled to sell his holding up to the expiration of 
the time allowed for redemption. The substitution of a 
decree for sale of the holding in place of ejectment 9 was 
proposed for consideration. “ The arrears of rent, as at 
present under the Ulster Custom, including any hanging 
gale, would,” says the Report, “ be paid to the landlord 
out of the proceeds of the sale, and the tenant would 
be entitled to the balance. It is to this provision that 
we look for giving to the landlord an advantage under 
the new system, which would in some measure compensate 
him for what he loses. The amount annually lost by 
landlords in arrears is under the present system very 
large, except in Ulster.” It was further proposed that the 
landlord should retain the right to resume possession of a 
holding or any portion thereof, for special reasons, on 
payment of the full selling price of the tenant’s interest. 
It was argued that such a tenure as that, which has been 
thus delineated, would confer immense advantages upon 
the great body of Irish farmers ; that there had been for 
generations a virtual fixity of tenure, and the change 
would practically be not great after all ; that the land- 
lord’s control, absolute in law, but confined in fact to very 
narrow lines, would be legally confined in future to those 
same lines on which it had been beneficially and generally 
exercised ; that there would be a certain loss to the land¬ 
lord, namely, that of his legal reversion, considered as a 
substantive piece of property ; that his greatest loss, how¬ 
ever, would be that of sentiment— the sentiment of owner¬ 
ship ; that it would be a far greater interference with the 
existing state of things to carry out in practice the theory 
of the existing law ; that a chasm existed between the law 


This has lone b* 
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and the facts ; and in order to fill it up, either the real¬ 
ities of society as they had existed for centuries must 
at last be moved from their foundations, or the law 
must be altered. 

$ 165. So much for Fixity of Tenure— but “ Fixity 
°f Tenure,” says the Report, “ without Fair Rent is an 
absurdity ” —it might have been said— an impossibility. No Fixity of 
“It would be nugatory to secure to the tenant a pro- 
prietary right, of which the value depended on the will of Fair Rent . 
another. But it is highly probable that the proposal for 
settling disputes as to rent by arbitration, or by author¬ 
ity in any form, will appear to many a still greater 
innovation than the proposal to give yearly tenants a 
seem e tenure. the proposal is sometimes spoken of, as 
if it were analogous to the attempts so often made in 
the Middle Ages to fix the rate of wages, or the 
price of commodities by legislation. It is often assailed 
with arguments drawn from the armoury of Free Traders 
in their^var against Protection. The principle is invoked 
of ‘ freedom of contractand it is asked whether in this 
case alone there exists an exception to the principles 
which promote the wealth of a community. On this 
subject of freedom of contract, we have a few words to 
say. The proposal of settling rent by authority is un¬ 
doubtedly inconsistent with the ideal freedom of con¬ 
tract between landlord and tenant, which the Act of, 
i860 postulates and which is by many imagined to exist, 
ihat ideal pictures the landlord as possessor, and the Mistaken 
tenant as desirous of possession, bargaining together and motions c™ to 
coming to an agreement, by which land in the landlord’s Co'nUxtctT* 
possession is transferred under certain conditions of pro¬ 
per cultivation, rent-payment, and ultimate restitution to 
the tenant. But what are the facts? It is, in the large 
majority of cases, the tenant, and not the landlord, who 
is, and lias been for years, in possession of the holding. 

The process of bargaining may end, and under the Land 
Act of 1870 it is bound to end, unless the tenant submits 
to the landlord’s demands, with a dispossession of the 
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tenant by the landlord, against which there is no resist¬ 
ance possible and no appeal. An ejected farming tenant 
in Ireland has nothing to turn to, except the chance of 
purchasing another holding, the offers of which are limited 
and the prices high. Not to come to terms with his land¬ 
lord means, for him, to leave his home, to leave his em¬ 
ployment, to forfeit the inheritance of his father, and to 
some extent, the investment of his toil, and to sink at 
once to a lower plane of physical comfort and social rank. 
It is no matter to him of the chaffer of the market, but 
almost of life and death.” 

§ 166. The majority of the Commission, therefore, came 
to the conclusion that some procedure in the nature of an 
arbitration or of a trial at law must be provided for the 
Settlement of sett ^ ement °f disputes arising either through the desire of 

Rent by 
Judicial 


Authority in 
coses of 
Dispute an 
Inevitable 
Conclusion. 


the landlord to raise the rent, or of the tenant to have it 
lowered. 1 In giving effect to this recommendation, they 
were of opinion that it would be wise to minimize the 
function of the State, to make legislation responsible for 
as few rules, and those as simple as possible, and to call 
upon authority for particular decisions only when no other 
resource may be available. 2 If, however, it should appear 
desirable to lay down by law some principles or general 
rules for deciding what is a fair rent, they suggested as the 
first step to negative the idea that it means what in 
England is known as a full, or fair, commercial rent, but 
in Ireland as a rack-rent. They rejected the view that, 
after deducting the cost of cultivation and the ordinary 
profits of trade, the whole of the surplus receipts should 
^Principles of ^ le unquestioned property of the landlord—observing 
Settlement ? that the Irish tenant farmer had in general possessed 


Should the 
Legislation 
provide the 


1 In Indin this procedure has existed since we obtained possession of the 
country. The reference of the question of rent to judicial authorities was 
stated in Parliament to be thereof the Bill of i’88i —Sec “ The Times ” 
of May 28th, 1881, p. 9, col. 1. 

2 The law for Enhancement of Rent in Bengal broke down, because the 
Courts Were forced to expect and require exact evidence upon too many 
details, and give precise reasons for deciding. The nature of the subject does 
not admit of this precision. 
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something* more, and that he should be secured in that 
possession. 3 They thought that the computation should 
in general start with an estimate, first, of the gross annual 
produce; and secondly , of the full commercial rent 4 accord¬ 
ing to the rules observed by the best professional valua¬ 
tors. From the latter should be deducted any portion of 
the annual value found to be due to improvements not 
made or acquired by the landlord. The amount of annual 
value added to the holding by landlord’s improvements, 
either on or outside it, should be included. Regard 
should be had to any sum paid by the tenant on incoming, 
or to sums ordinarily paid by tenants in the locality on 
purchasing, in so far as such sums represented an existing 
valuable interest in the tenant over and above any value 
due to improvements made by himself or his predecessors 
in title ; to any reasonable way in which the value of the 
tenants interest in the farm could be ascertained ; and also 
to the rents commonly paid by tenants in the locality 
whose rents arc considered to be fair. 5 The unreason- p rincip i ex 
able conduct of either party should receive consideration, proposed by 
When possible, a start should be made from some time Iic f " 

when the rent was fair in the opinion of both parties, and Commission. 
the investigation should be confined to the circumstances 
alleged, on the one side, as altering the condition then 
existing, or, on the other, as a set-off against these circum¬ 
stances. A rent paid at any time within the previous' 
twenty years, and which continued to be paid Tor not less 
than ten years, should in all cases be taken as such a 
starting point. A fair rent once fixed should not be liable 
to alteration for thirty-one years, or such term as the 
parties might settle by mutual consent. On the expiry of 
this period, any revaluation should start with the rent 


8 ihe Bengal Rent Commission took the same view of the positiou of the 
Bengal raiyat in the Report of the 19th June 1880. 

4 This is often the modus operandi of the Indian Settlement Officer. 

8 Upon careful consideration it was deliberately resolved to abstain from 
giving in the Act of 1881 any directions as to how a fair rent should be fixed - 
See “The Times*' of July 1st, 1881, p. 7. 
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previously settled, and should be limited to an investiga¬ 
tion of the circumstances which had since occurred. The 
landlord and tenant should each receive one-half of the 
‘ unearned increment,’ 6 and each bear one-half of the de¬ 
crease caused by external causes. The Commission were 
strongly opposed to the proposal that a new general valu¬ 
ation should be made in order to afford a basis for the set¬ 
tlement of a fair rent. “To interfere with rent,” they 
wisely observed, “ except where a dispute arises, is to raise 
more difficulties than are solved. It is objectionable to 
bring the authority of the Central Government into direct 
universal and unnecessary collision with the interests of 
landlord . and tenants.” 7 

§ 167. With regard to Free Sale, the Commissioners were 
of opinion that the tenant, upon whom Fixity of Tenure 
at a Fair Rent had been conferred, would be in a position 
differing little from that of a legal owner of property, and 
that he ought not to be unnecessarily deprived of any of the 
ordinary incidents of property. He should, therefore, they 
considered, be at liberty to sell his interest or right of con¬ 
tinuous occupancy, the improvements made by himself or 
his predecessors in title, and all the right which he may 
have in the land under the previous law or the new Act— 
subject, however, to some reasonable restrictions 8 suggested 
by the nature of the tie between himself and his landlord. 
They observed that it was extremely doubtful whether a 
prohibition of sale would be feasible under the new condi¬ 
tion of things, seeing that it had been found difficult to 
prevent it from creeping in, even when the tenant had, 
at law, nothing but a bare yearly tenancy to sell. They 
argued that to oblige the landlord to come upon the land 

0 A similar recommendation was made in the Report of the Bengal Rent 
Commission. 

7 The proposal is equally inadvisable, and the above observations equally 
applicable, with respect to Bengal. 

u The restrictions recommended were adopted, and will be found noticed in 
connection with the Act— see post, p, 329. It has been said that one result 
of Free will be that farms will be kept in good condition, that their price 
may not be reduced. 
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for his remedy for arrears, and evict the tenant, would be 
to leave the old sore unhealed. It would even be worse 
in future than before, for, the tenant’s interest being recog¬ 
nized at law, and having become in every sense of the 
word a valuable property, it would be inequitable to inflict 
a forfeiture for non-payment of rent without a power of 
sale. “It appears to us further,” they said, “ that to confer 
a valuable interest, and refuse the right of alienating it, 
will not be a judicious measure. The lack of right to 
convert into money the interest, which the Irish culti¬ 
vator really possessed in the soil of his holding, has been 
one cause of his too great attachment to the spot where 
he found himself. The concession of Free Sale will 
introduce a much-needed solvent. Men will not go away 
willingly, it they have to leave their property behind. The 
money often paid to them by the landlords, who have 
promoted emigration, has been looked on, we fear, rather 
as a bribe to go, than as the fair purchase-money of their 
interest in their holdings. Let the sale be free and fair, 
and there will then be no feeling in the emigrant that he 
has been ousted, and no outcry at home against ‘ ruthless 
exterminators.’ ” 

§ 168. With respect to the purchase of their holdings 
by tenants, the Commissioners recommended that a larger 
proportion than two-thirds of the purchase-money, say 
four-fifths, should be advanced—that when tenants com- ' 
prising one-half in value of a lot instead of four-fifths in 
value of the whole estate arc willing to purchase, and other 
purchasers can be found for the residue of the lot, the mrndations to 
advance of one-half the purchase-money should be made^ d/lV ' 7 ' v :h * 
to such other purchasers ; and that the benefit of these Iheif'ritldl 
advances should be extended to sales not made under 
agreements between landlord and tenant, but in open TvnuntSi 
Court. They were of opinion that the restrictions upon 
alienations and assignments by the tenant purchasers should 
be repealed ; that a sale should be substituted for a for¬ 
feiture in all cases ; and that purchasers should be entitled 
to pay off at any time parts of the debt due, so as to 
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give them encouragement to save for that object. They 
thought that in selling to tenants the annual payments 
should be arranged so as not to exceed the former yearly 
rent; and they pointed out how this might be done, and 
that it was even possible so to adjust the loan and its 
repayment that the whole of the purchase-money might 
be advanced to a tenant and repaid by him in the course 
of half a century without adding a penny to his former 
rent. “ By providing funds liberally for the purpose of 
purchase, by judicious arrangements for the conduct of 
sales, and by energetically pushing the work through the 
agency of a body specially constituted to do it, we consi¬ 
der,” they said, “ that means may be provided for satisfying 
all, or nearly all, that landlords in this respect have a right 
to demand ; and at the same time for rendering the ex¬ 
periment of proprietor-cultivators a real factor in the social 
and political life of Ireland.” The Commissioners did not 
approve of a proposal that those landlords, who preferred 
to sell their estates to the State at a value to be settled by 
arbitration, should be entitled to do so. They thought 
that, where landlord and tenant had mutually agreed, faci¬ 
lities should be afforded to the tenant to purchase a per¬ 
petuity, and to fine down the perpetuity rent when settled, 
by advances of the same kind, and to the same extent, as 
in the case of purchases of the fee. They recommended 
that power to sell land should be given to limited owners 
having an interest not less than a life-estate, and to cor¬ 
porations, all limitations under settlements, and all incum- 
1 brances being transferred to the purchase-money, which 
should be invested in securities authorized by the Court 
of Chancery, in the name of the Accountant-General, for 
the benefit of those entitled. They thought that the power 
to advance money for purposes of reclamation should be 
extended to enable advances to be made to landowners for 
the purchase of quit-rents, tithe rent-charge, and other 
permanent charges on their estates, and for effecting per¬ 
manent improvements and drainage ; and that the benefit 
of these provisions should be extended to tenants equally 
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with landlords ; and also to applications made by landlord 
and tenant jointly. Finally they recommended that the 
transfer of land should be simplified and the expense Transfer of 
lessened ; and that local Registry Courts should be estab- ^ an( j 
lished at the offices of the Clerks of the Peace or elsewhere, tudmLle less 
for recording cheaply and quickly all dealings either by a expensive. 
landlord or a tenant with his interest in land. 

§ 169. The recommendations of the Earl of Bessbo- 
rough’s Commission were to a great extent made the basis 
of “ The Land-Law (Ireland) Act, 1881,” 9 which was passed 
on the 22nd August 1881. This Act provides 1 that the ia W Ad of 
tenant for the time being of every holding, not specially 1881 . 
excepted, may sell his tenancy for the best price that can 
be got, subject to the following regulations :—(1) the sale 
must be made to one person, unless the landlord otherwise 
consents ; (2) the tenant must give notice to the landlord 
of his intention to sell ; (3) on receipt of notice the land¬ 
lord may purchase at a sum agreed, or, in case of disagree¬ 
ment, settled by Court ; (4) a tenant agreeing to sell to a . 
third person must, when informing the landlord of such per- of tenancies 
son’s name, state in writing the agreed consideration ; (5) if subject 
tenant fail in (2) or (4) the Court may declare the sale void ; IrsV/cZ'L. 
(6) landlord may on reasonable grounds refuse to accept 
purchaser, the Court will decide as to reasonableness ; (7) 
when a sale is brought about by landlord for the purpose of 
recovering possession in consequence of the breach of any ' 
statutory condition, 4 the Court shall grant the landlord out 
of the purchase-money any arrears of rent or other debt 
due to him by the tenant and also damages for the breach ; 

(8) permanent improvements made by landlord may be 
sold with the holding, if landlord consent, and shall become J 
the property of the purchaser, the landlord receiving a 
proportionate share of the purchase-money ; (9) i n case 


• 44 & 45 Vict » 49- 

1 Section I. ‘ Tenant ’ is denned in section S 7 *> mean a person occupying 
land under a contract of tenancy and to include the successors in title to a 
tenant. This definition excludes middlemen. 

J Sec tost, page 332. 
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of sale to third person, landlord may give notice to seller 
and purchaser of sums claimed from seller for arrears of 
rent or breach of contract, which if not disputed by seller 
must be paid to landlord by purchaser out of purchase- 
money—if disputed, must be paid into Court — otherwise 
landlord need not accept purchaser ; (10) the Court is to 
decide whether landlord or seller is entitled to sums so 
paid into Court; (11) tenant selling his tenancy is not 
entitled to compensation for disturbance or improvements, 
and tenant receiving such compensation is not entitled to 
sell ; (12) tenant of holding subject to Ulster or corres¬ 
ponding Custom may sell under that Custom or under 
these provisions, but must elect ; (13) if he sell under these 
provisions, the tenancy, unless purchased by the landlord, 
continues subject to the Custom ; (14) sale of tenancy 
under judgment or other process of law to be subject to 
these provisions so far as applicable ; (15) any sum payable 
to landlord out of purchase-money to be a first charge 
thereupon ; (16) landlord receiving notice of intended sale 
and not desirous of purchasing, except to secure sums 
claimed for arrears of rent or breach of contract, may 
claim to purchase for these sums, if no purchaser be found 
to give the same or more. The tenant from year to year 
of a tenancy, to which the Act applies, may not, without 
the consent of his landlord in writing, subdivide his hold¬ 
ing or sublet it or any part of it. 3 When a tenant has 
bequeathed his tenancy to one person only, and the per¬ 
sonal representatives of the tenant have assented to the 
bequest, such person shall have the same claim to be 
accepted as tenant by the landlord, as if the tenancy had 
been sold to him by the testator. In the case of a 
bequest to more than one or of an intestacy, the same 


8 Section 2. Agistment or letting for the purpose of temporary depastur- 
agc\ or letting in conacre for growing patotoes or other j^reen crops, the 
land being well manured, is not to be deemed subletting within this prohi¬ 
bition,, The letting of half an acre in every 25 acres for the use of labourers 
honA fd employed and required for the cultivation of the holding is also 
excluded from the prohibition —See section iS. 
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attaches to any one of the legatees or persons entitled 
to the personal estate, who has been nominated in a notice 
served on the landlord by the personal representatives ; in 
default of such notice, the landlord may compel a sale 
of the holding. When a tenant dies intestate, and leaving 
no one entitled to his personal estate, the tenancy passes to 
the landlord, subject, however, to the debts and liabilities 
of the deceased tenant. 4 In the case of the death of a 
tenant not leaving any legal personal representative, the 
Comt has power to grant to any proper person adminis¬ 
tration limited to the purpose of selling the deceased’s 
tenancy, where such sale is expedient. 5 

§ I/O. A tenant from whom his landlord demands an 
increase of rent has three courses open to him under the 
Act. First, he may agree to pay the increase ; and in 
th.s case his tenancy will be subject to the Statutory Con¬ 
ditions ' of the Act for a term of fifteen years, called a 
Statutory Term. Secondly , he may refuse to pay the in- 
crease, and then if he is compelled to quit the tenancy 

n- a notice to quit, he may claim compensation for dis¬ 
turbance. The third course depends upon whether the 
tenancy ,s a present tenancy* or a future tenancy? If 
the tenancy is a present tenancy, the tenant mav, in 
place of agreeing or refusing to pay the increase, apply 
to the Court to have the rent fixed. If the tenancy 
is a future tenancy, the tenant may refuse to pay the 
increase, and may sell his tenancy, in which case it shall 
be sold subject to the increased rent ; and then, if the 
Court decade that by the demand of an increase of rent 
he selling value has been depreciated below the amount 
\\ Inch would have been the selling value, the tenant shall 
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0 ‘Section 4. 


* Section 3. 5 Section 14. 

7 Specified in section 5. Sec next page. 

before 1st January .Sfc m a holding in which was subtenancy 

A tenancy beginning after the passing of the Act. y 1 ' 
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be entitled to the difference, together with costs and ex¬ 
penses of sale. The tenant of a tenancy subject to Statu¬ 
tory Conditions is protected during the Statutory Term 
of fifteen years (1) from enhancement of rent ; (2) from 
capricious eviction—in other words he cannot be compelled 
to pay a higher rent than the rent 1 payable at the com¬ 
mencement of the term ; and he cannot be compelled to 
quit his holding, unless he commit a breach of one or more 
of the following conditions : —(1) he must pay his rent at 
the appointed time ; (2) he must not commit persistent 
waste by the dilapidation of buildings or the deterioration 
of the soil ; (3) he must not, without his landlord’s written 
consent, subdivide his holding or sublet it or any part of 
it, or erect on it any dwelling-house otherwise than in 
substitution for those already upon it at the time of the 
passing of the Act ; (4) he must not do any act whereby 
his tenancy becomes vested in an assignee in bankruptcy ; 
(5) he must not persistently obstruct the landlord, or any 
person authorized by him, in entering upon the holding 
for the purpose of mining ; quarrying ; cutting timber or 
turf (save timber planted by the tenant or his predecessor); 
opening or making roads, fences, drains, or watercourses , 
passing to and from the sea-shore for exercising any right 
of property or royal franchise ; viewing or examining at 
reasonable times the state of the holding, buildings and 
improvements ; hunting, shooting, fishing ; (6) he must not, 
without his landlord’s consent, open on his holding any 
house for the sale of intoxicating liquors. The Court 
may authorize the resumption by the landlord, during the 
statutory term, of a holding or part thereof for a reason 
able and sufficient purpose having relation to the good 
of the holding or estate, as for example, building houses, 
labourers’ cottages, churches, schools, dispensaries, and 
the like — full compensation being made to the tenant. 2 


1 Unless for capital laid out to effect improvements, under an agreement 
between the landlord and tenant, that in respect thereof a certain amount shall 
be adc^ed to the rent. 

* Section 5. 
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A landlord may not take proceedings to compel a tenant 
to quit his holding for breach of a statutory condition 
except (1) when the condition broken is a condition relat¬ 
ing to payment of rent, then by ejectment ; and (2) when 
the condition broken is any other statutory condition, 
then by ejectment founded on notice to quit. In the 
latter case the Court may grant relief against forfeiture 
upon payment of damages or otherwise, as appears equit¬ 
able. 

§ 171. The provisions of the Act of 1S70 as to com¬ 
pensation for disturbance and compensation for improve¬ 
ments were amended. A new and higher scale of com¬ 
pensation for disturbance was provided, 3 and it was en¬ 
acted that the section 4 of that Act shall be read as pro¬ 
viding that the tenant therein mentioned 3 shall be entitled to 
such compensation as the Court, in view of all the circum¬ 
stances of the case, shall think just, subject to the new scale. 
A tenant compelled to quit his holding during a statutory 
term in consequence of a breach by him of a statutory 
condition is not entitled to compensation for disturbance.® 
With respect to compensation for improvements it was 
piovided that a tenant shall not be deprived of his right 
to such compensation by reason only of the determination 
by surrender or otherwise of the tenancy subsisting at 
the time when the improvements were made, and the ac¬ 
ceptance by him of a new tenancy ; that when it appears 
that an outgoing tenant has surrendered his tenancy, that 
some other person may be accepted by the lord as ten¬ 
ant in his place, and such other person is so accepted, 
the outgoing tenant shall not be precluded by reason’ 
only of such surrender from bei leemed the ptt 


4 Section 3. 

0 Section 13, sub-section 6. 

7 SeC,i0 '’ 7 ' " F * 1 ' s was * n,en ded tn remedy the hardship pointed out a,* 
PP- 
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in title of the incoming tenant ; and that, in adjudicating 
on a claim for compensation for improvements made before 
any such change of tenancy, the Court shall take into 
consideration all the circumstances under which such 
change took place, and shall admit, reduce, or disallow 
altogether such claim, as may seem just. When proceed¬ 
ings are taken by a landlord to compel a tenant to quit 
his holding, the tenant may sell his tenancy at any time 
within six months from the execution of a writ or decree 
for possession in an ejectment for non-payment of rent, 
mnyudihis and at ai W time before, but not after, the execution of such 
Tenancy. writ or decree in any ejectment other than for non-payment 
of rent ; and the tenancy, if sold, shall be deemed to 
be a subsisting tenancy notwithstanding such proceedings, 
without prejudice to the landlord’s rights, in the event of 
the tenancy not being redeemed within six months. In 
the case of a judgment or decree in ejectment obtained 
before the passing of the Act, the tenant may within the 
same periods respectively apply to the Court to fix the 
judicial rent of the holding. When the sale of a tenancy 
is delayed by reason of any application being made to the 
Court, or for any other reasonable cause, the Court may, on 
such terms as it thinks proper, enlarge the time during 
which the tenant may sell, or, in case of ejectment for non¬ 
payment of rent, redeem the tenancy. When proceedings 
to evict the tenant of a present tenancy taken before or after 
an application to fix a judicial rent are pending before 
Suspension such application is disposed of, the Court, before which 
su °k proceedings are pending, may postpone or suspend 
until deter - them until the application for a judicial rent has been 
mi nation °f disposed of ; and the pendency of the eviction proceedings 
*U en t. <( shall not interfere with the power of the Court to fix the 
judicial rent, or with any right of the tenant resulting 
from the rent being so fixed ; and the Court’s order fixing 
the rent shall have effect from the day of making the 
application. 



* faction 13, sub jections 1, 2 and 3. The effect of ihi' provision i. t • pre¬ 
vent eviction for the non payment of a rent found not to be a fair rent. 
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§ 172. The tenant of any present tenancy or the land¬ 
lord and tenant jointly, or the landlord after having de¬ 
manded an increase of rent which the tenant has refused 
to pay, or after the parties have otherwise failed to agree, 
may, during the continuance of the tenancy, apply to the p a p p evt io 
Court to fix the fair rent to be paid by the tenant. Upon be fixed by 
such application, the Court, after hearing the parties, and t,lc ( ' 0UlL 
having regard to the interest of the landlord and tenant 9 
respectively , and considering all the circumstances of the case , 
holding, and district, may determine what is such fair rent. 


The rent so fixed is termed the judicial rent, and is pay- j^ cnt sn ^ xe( j 
able from the period commencing at the rent-day next termed the 
succeeding the decision of the Court. When the judicial jj£f£ tai 
rent has been thus fixed by the Court, the present tenancy, 
in respect of which it has been fixed, becomes for the 
Statutory Period of fifteen years a tenancy subject to the Tenancy be - 
Statutory Conditions. There can be no alteration of a * 01 l ™*** h J* ct 

.... . to Statutory 

judicial rent at less intervals than fifteen years; and during Conditions. 
the currency of the statutory term an application to deter¬ 
mine a judicial rent can be made only during the last 
twelve months of the term. An application to have a 
judicial rent fixed may be disallowed, if the Court is satis¬ 
fied that the permanent improvements, for which if made ^ 
by the tenant he would be entitled to compensation, were 
made and maintained by the landlord or his predecessors, 
in title. When fixing a judicial rent, the Court may im- ■ 
pose conditions as to labourers’ cottages ; and tenants 
required to build or improve such cottages may for this 
purpose obtain loans under the Irish Landed Property 
Improvement Acts. 1 When an application is made to fix 
the judicial rent of a holding not subject to the Ulster or 
any corresponding Custom, the landlord and tenant, or, in Vahmtinn of 
case of dispute, the Court may fix a specified value for the Ten u, y. 


0 Section 8. A good deal of discussion took place in settling the above 
language. What is the tenant’s interest—does it include compensation for 
disturbance ? See the leading articles in “ The Times” of the 21st and 26th 
April 1881, and the debate rep nted in the latter issue. 

1 Section 19. 
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tenancy ; and when such value has been fixed, if the tenant 
wish to sell at any time during the statutory term, the 
landlord may purchase at such fixed value, paying also 
for any improvements subsequently made by the tenant. 
Where there is no statutory term, or where there is, then 
during the last twelve months of the term, the landlord and 
tenant of a present tenancy may by writing agree and 
declare what is then the fair rent of the holding, and such 
agreement and declaration on being filed in Court shall give 
to the rent so agreed the effect of a judicial rent. No rent 
is to be allowed in respect of improvements made by a 
tenant, who has not been compensated therefor by the 
landlord. The rent of a holding is not to be reduced or 
increased on account of money or money’s worth paid by 
the tenant otherwise than to the landlord. When the 
Court, on hearing an application, thinks that the conduct 
nble Conduct Q f landlord or tenant has been unreasonable, or that 
^pplictdhn . 1 e ‘ t h er h as unreasonably refused any proposal made by the 
other, it may disallow the application, or allow it on con¬ 
ditions, or may impose costs, and generally may make any 
order consistent with justice. 2 

§ 173. The landlord and tenant of any ordinary 
tenancy , 3 and the landlord and proposed tenant of any 


TTnrectxon- 


8 Section 9. 

8 Defined to mean a “ tenancy to which the Act applies, and which is not a 
tenancy subject to statutory conditions, or a judicial lease, or a fixed 
tenancy.” The tenancies to which the Act applies are the tenancies of 
persons occupying land under a letting or agreement for the letting of land 
for a term of years or for lives, or for lives and years, or from year to year. 
The Act (except the amendment of the Act of 1870 as to compensation for 
improvement and Part V) does not apply to tenancies in (1) any holding not 
agricultural or pastoral or partly agricultural and partly pastoral ; (2) 
demesne land or town-parks : (3) holdings let for pasturage and of an 
annual value of not less than /50 ; (4) holdings let for pasturage to non¬ 
resident tenants ; (5) holdings of hired labourers or servants ; (6) lettings for 
conacre and agistment ; (7) holdings let to tenants white in any office, 
appointment or employment, or for temporary convenience or necessity ; (8) 
cottage allotments not exceeding half an acre ; (9) glebes-Sec section 58. 

vectio 16 further pr ides that a tenancy for a year certain created after the 
passing of the Act shall he deemed a tenancy from year to year ; and that a 
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holding to which the Act applies, * * * 4 and which is not sub¬ 
ject to a subsisting tenancy, may agree for a lease for a 
term of thirty-one or more years on such conditions and 
containing such provisions as the parties may mutually 
settle ; and such lease, if sanctioned by the Court, after 
considering the tenant’s interest and the power of the 
landlord when a limited owner to grant it, shall be deemed 
to be substituted for the former tenancy, if any, in the 
holding ; and the tenancy shall then be regulated by the 
provisions of that lease only, and shall not be deemed to 
be a tenancy to which the Act applies. Such a lease is Judicial 
termed a ‘ Judicial LeaseJ^When such a lease is made to ^ La6CSu 
a tenant of a present tenancy for a term not exceeding 
sixty years, the lessee is, on its expiry, to be deemed to be 
the tenant of a present ordinary tenancy from year to year 
at the rent and subject to the conditions of the lease, so 
far as they are applicable. 5 Similarly the landlord and 
tenant may agree to convert any tenancy into a Fixed 
Tenancy, which shall then be substituted for the tenancy 
previously existing in the holding and shall be excluded 
from the operation of the Act. 6 A Fixed Tenancy is a Fixed 
tenancy held at a fee-farm rent, 7 which may or may not, Tenancies . 
as the parties agree, be subject to revaluation by the Court 
at intervals of not less than fifteen years, and the tenant 
shall not be compelled to quit except on breach of one of 


tenant holding under a tenancy less than a yearly tenancy created after the 
passing of the Act shall have the same rights under the Act as a yearly 

tenant. 

Sec previous note. ‘ Holding ’ during the continuance of a tenancy 
means a parcel of laud held by a tenant {i.e. a person occupying land) 
of a landlord foi the same term and under the same contract of tenancy ; and, 

T n ‘j*determination of such tenancy, means the same parcel of land dis- 
charged from the tenancy. 

5 Section 10, 

8 Section 11. 

Section 12. Fee faim rent is where an estate in fee—of inheritance—is 
granted subject to a rent of at least one-fourth of the value of the lands- 
so caller , because a gram reserving so considerable a rent is indeed 
only letting lands to farm in f.,c simple instead of the usual method .for life 
or years. 


Z 
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the statutory conditions. These provisions as to Judicial 
Leases and Fixed Tenancies afford landlords and tenants, 
who are mutually disposed to be reasonable, an opportu¬ 
nity of effecting security of tenure at fair rents by mutual 
agreement and without the expense and harassment of 
litigation. When during any tenancy from year to year 
in a holding, the estate of the immediate landlord is 
determined, the next superior landlord for the time being 
shall, for the purposes of the Act, stand in the relation of 
immediate landlord to the tenant of such tenancy, and 
have the rights and be subject to the obligations of an 
immediate landlord. 8 A tenancy to which the Act applies 
is determined when the landlord resumes possession of the 
holding either on purchasing the tenancy, or on default of 
the tenant in selling, or by operation of law, or reverter, or 
otherwise. A surrender for the purpose of the admission 
of a tenant or otherwise by way of transfer to a tenant 
is not a determination of the tenancy. If a landlord, who 
has resumed possession of a tenancy from a present 
tenant, reinstates the tenant in his holding as a present 
tenant, the tenancy becomes again subject to the conditions 
of the Act; but the parties may at the time of the re¬ 
instatement agree as to the rent to be paid, which shall then 
become a judicial rent. If a landlord, who has purchased 
a present tenancy in the exercise of his right of pre-emption, 
and not by the wish of the tenant or as a bidder in 
the open market, relets the same holding within fifteen 
years from the passing of the Act, it becomes subject to 
all the provisions of the Act applicable to present tenancies. 
A tenant holding under the Ulster or other corresponding 
Custom is entitled to the benefit of the Custom notwith¬ 
standing any determination of his tenancy by breach of a 
statutory condition, or of an act or default of the same 
character as the breach of a statutory condition. When a 
present tenancy is sold for a breach of a statutory condition , 

8 Section 15. ‘Landlord’ is defined to be the immediate landlord or the 
person for the time being entitled to receive the rents and profits, or take 
possession of the land held by his tenant. 
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purchaser is not entitled to apply to have a judicial 
rent fixed ; but he may hold at the judicial rent previously 
fixed for the remainder of the statutory term, if any. 9 

§ 1 74 * Leases and other contracts of tenancy existing 
at the. date of the passing of the Act, except yearly 
tenancies and tenancies less than yearly tenancies, remain 
in force as if the Act had not passed ; but upon the 
expiration of these leases, or such of them as expire 


within sixty years after the passing of the Act, the lessees, Provisions at 
it bond fide in possession of their holdings, are to be t 


j j existing at 

c ccmed tenants ot present ordinary tenancies from year to the time of 
year at the rents and subject to the conditions of their ti'/iTT? 
leases, so far as they are applicable to tenancies from year 
to year. On the termination of any such existing lease 
m a holding, which if held from year to year would have 
cen subject to the Ulster or other corresponding Custom 
the person who would have been entitled to make a 
‘ cl , aim ’ under the Act of 1370 , shall be entitled to do so 
unless the lease contain an express provision excluding 
the Custom. In order to provide for cases in which leases Un, en *„v. 


. . a --xii wiucn leases I'ureaxov- 

containing unreasonable or unfair terms had been forced ahlii Ltasex 

upon tenants, after the Act of .870, by threat of eviction Si”,,r 


, , . ' > J ut eviction / eiiuuis an 

or by undue influence, it was provided that the Court the Acl " f 
might, upon the application of the tenant, made within six Threat of 
months after the passing ot the Act of 1881 declare any or 

such lease to be void from the date of the application • fit/'* 
and the tenant should thereupon be deemed to be the 
tenant ot a present ordinary tenancy from year to year at 
the rent mentioned in such lease.’ A tenant, the annual 
value of whose holding or aggregate of holdings is 
less than £1 so, is entitled by writing under his hand ^ 

contract himself out of the Act of 1881, or the Act of iV-a 

When the tenanrv in o ... 1 • . ^/O. J owe*'to 


? a '»'*<*«**« to the vli: 


. 1 . .& lo rne Uktfr nr Contract out 

other corresponding Custom was purchased by the landlord ° f ^ 
iom the tenant by voluntary purchase before the Act of 
iS8i,and the owner was in actual occupation at the time 


0 Section 20. 


Section 21. 
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of the passing of the Act, it is lawful in the case of the 
first tenancy afterwards created to contract by writing, that 
the provisions of the Act as to tenancies being saleable 
shall not apply. With these exceptions every contract 
inconsistent with the provisions of either the Act of 1870 
or that of 1881, is void. 2 Limited Owners 3 are authorized 
to exercise any powers under the Act which an absolute 
owner may exercise, with this exception that, save in the 
case of a body corporate, or other like body, a limited 
owner may not grant a Judicial Lease or create a Fixed 
Tenancy without the sanction of the Court. 1 

§ 175. Increased facilities for acquiring their holdings 
were afforded by the Act of 1881 to tenants, the Land 
Commission appointed under the Act 5 being empowered 
to advance sums of money to tenants to enable them 
to purchase their holdings under the following circum¬ 
stances and in the following proportions, (1) when a hold¬ 
ing is about to be sold by a landlord to his tenant for 
a principal sum—any amount not exceeding three-fourths 
of such sum ; (2) when a holding is about to be sold by a 
landlord to a tenant in consideration of the latter paying 
a fine and engaging to pay to the landlord a fee-farm rent 

_any sum not exceeding one-half of such fine, provided 

that the fee-farm rent does not exceed seventy-five per 
cent, of the rent which, in the opinion of the Land Com¬ 
mission, would be a fair rent of the holding. Sales may 
be negotiated and completed through the medium of the 
Land Commission at a fixed price or percentage according 
to a scale to be settled from time to time by the Land 
Commission with the consent of the Treasury. Where an 
estate is subject to incumbrances, or any doubt arises as 
to the title, the Land Commission, if satisfied with the 
indemnity given by the landlord, may indemnify the ten¬ 
ant against any such incumbrances, or any right, title or 


2 Section 22. 

* As defined in the Act of 1870, section 26. 4 Section 23. 

* Consisting of a Judicial Commissioner and two other Commissioners 

See section 41. A third Commissioner was afterwards added, 
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nicest adverse to or in derogation of the landlord’s title. 6 
Limited owners, as defined in the Act of 1870, are em¬ 
powered to sell holdings and leave one-fourth of the price 

potverof^ 1 ^ Land Commission are vested with the 
% to 1 he U ^! r n rf tefbrthe PUrp0Se ° f rese ll- Purchase of 

1 lants lands comprised in such estates Esta(e * % 

■X lT g'.y^rr 1 *' *■* thc » a£SL. 

i ‘ oc ^> of tenants not less in number than f or thl '- 
three-fourths of the whole number of tenants on the estate r>. nse t °f* M ' 

mntaT a° T ^ *^ n «*>-«** of the whole Z* 

rental, arc able and willing to purchase their holdings- and 

further, that of these three-fourths, a number comprising 

the estate are able H "' h ° le " Umber of tenants on 

the estate are able and willing to pay the whole price of 

their holdings either immediately or by means of ark- 
under the Act. The Land CnnL- • advances 

a - . , 1C Land Commission may sell either for 

a principal sum or for a fine and a fee-farm rent • and the 
sale may be made either under the Act of iS 7 o 8 or in 
s^ch manner as the Land Commission may think expe- 

of n 1 p f ‘ Charge is to be made for the expenses 
Purchase, sale or conveyance, but these expenses ire 

to be included in thc price or fine. Thc Commission may 
purchase estates, although subject to incumbrances oTZ 
so ^ eS . S a verse to the vendor, and may indemnify the per¬ 
son to whom they sell holdings against such incumbrances 
ant XU < i interests -' Parcels not purchased by the ten- 4 / 
for aSan'd °'f dther * P-cipal sum or 

may advance ^ ^ Cpmmissio " 

parcel purchased k i • laser > 011 ^ ie secu uty of the 'tenants on 

of the fine. 1 Adv-/ I” 1 ’ one ' ha, f °f the principal sum or lhe estale " 
are repayable by a" M I) ' t ’f e f by . the Land Commission 

pounds for every hundred tL°d . th ‘ rty-fiv * years of five Repapment 
liable to pay an annuit r ^ lnds ac lvanced. Any person of Advances. 

§ 176. No person 7 ’^ y redeem it or any part of it. 2 
_’ 10 * las purchased a holding with 


6 Section 24. 
0 Section 26. 


7 Section 25. 
' Section 27. 


Section 29 ; and see ante, p. 310. 
Section 28. 
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money advanced by the Land Commission, may subdivide 
or let it without the consent of the Commission, until the 
whole charge due to the Commission has been repaid. If 
he do so, or if his title is divested by bankruptcy, the Com¬ 
missioners may cause the holding to be sold, and the sale- 
proceeds are to be applied, in the first instance, to discharge 
all moneys due to them, including the costs of the sale, and 
to redeem any annuity charged on the holding ; and any 
balance remaining shall be paid to the persons appearing 
to the Land Commission to be entitled to receive the same. 
These provisions may be applied to holdings purchased 
under the Act of 1870 with money advanced by the Com¬ 
missioners of Public Works. 3 The Act further provides 
for advances for the purpose of the reclamation or improve¬ 
ment of waste or uncultivated land or foreshores, drainage 
of land, or for building labourers’ dwellings, or any other 
works of agricultural improvement. The Treasury may 
authorize the Board of Works to make these advances to 
Companies or occupiers of land. Advances to a Company 
must not exceed the amount expended by the Company for 
the purpose for which advances may be made, and security 
must be given that the advances will be expended for the 
purpose for which they are made. Advances to occu¬ 
piers are to be made upon the security of the tenancy or 
upon other sufficient security, and they have priority over 
all charges and incumbrances except rent, and except those 
charges and incumbrances of which notice in writing has 
been given to the Board of Works before the advance is 
made. To enable persons interested to do this, a month’s 
previous notice of the advance is to be given in a news¬ 
paper, and in such other manner as the Board may pre¬ 
scribe. 4 The Land Commission are further authorized to 
advance money to assist emigration, especially of families 
and from the poorer and more thickly-populated districts 
of Ireland. They may from time to time, with the consent, 
of the Treasury, and on being satisfied that a sufficient 

# Section $0. 4 Section 31. 
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number of people in any district desire to emigrate, enter 
into agreement with any person having authority to con¬ 
tact on behalf of any State or Colony or public body or 
public company, with whose constitution and security the 
Land Commission may be satisfied, for the advance by 
way of loan of such sums as the Commission may think it 
desirable to expend. Every such agreement must contain 
such provisions relative to the mode of the application of 
the loans and the securing and repayment thereof to the 
Commission, and for securing the satisfactory shipment, 
transport and reception of the emigrants, and for other 
purposes, as the Commission with the concurrence of the 
1 reasury approve. No greater sum than two hundred 
thousand pounds is to be expended under these provisions ; 
and of this not more than one-third is to be expended in 
any one year. 5 

§ *77* The Land-Law (Ireland) Act” was passed on 
1 1C 22nd August 1881. The first sitting of the Court of 
the Land Commission commenced on the 20th October, First SitH^ 

and continued till the 12th November 1881. In the case of the L " nd 

of evicted tenants, whose period of redemption had not Commissio "- 
expired before the 22nd August, and who were desirous of 
applying to have the time of redemption enlarged with a 
view to the fixing of a judicial rent and to the subsequent 
sale of their holdings, the effect of the 60th section was 
that an application made on the occasion of the first sit- • 
ting of the Court was to be taken as if made on the 22nd 
■ C a "'' , vcn the applicant’s period of redemption 

,hc c ™ rt if * ««** 
however but th ° cxtcndecl - Not on, y evicted tenants, 

the 60th sectioi" “dTv? ' ra T n,Med *» thc '>“<=«> of 

fair rent, made ’on the ^ ai ! pl,cat,on for the fixin S of a 

Court, had the same . ° CC,iMon of the first sittin S of the 

the 22nd August wit, IT 0 " f S ‘ f k had bcen made 0,1 

cial rent when fixed woulT ’ lf *'*”**• tHat tiie judi ' 
would commence to accrue due from 


Section 32. 






Large mini¬ 
fies of Appli¬ 
cations to 
have Fair 
Kents fixed. 


Select Com - 
' of the 
1tonne of 
Lords to 
inquire into 
the worhh.tr 

of the Act. 


<SL 


344 Landholding , and the Relation of Landlord 

the rent day next succeeding the 22nd August, instead of 
rorn the rent day next succeeding the date on which the 
judicial rent should be decided. This important effect of 
an application to the Court, on the occasion of its first sit¬ 
ting, soon became widely known, and an enormous number 
ipplicu.tions to fix fair rents was consequently poured 
into t te office of the Land Commission immediately before 
t c I2th Noverr “ber, with the object of having them rc- 
coiced as made upon the first occasion on which the Court 
sat. For some time after the 1st October, the applications 
ueie lew in number, but towards the end of the month 

f C ^ n t0 lncre ase, coming in at the rate of 2,000, 
3,'- 00, and 4,000 a day, and amounting— on the 12th of 
Wember-to more than 12,000. At the end of Octo- 
° Iour Sub-Commissions were constituted, each Sub- 
Comnussion consisting of one legal and two non-lcgal 
Assistant Commissioners ; and in November and December 
^-Commissions were similarly constituted. 

thfLvL 50011 “ the hearin S of applications before 
• u -Commissions commenced, certain defects in the 

consider?! , Pr ° V,<led by the Act wcr c brought to light, and 
ores ed d’ssatisfaction with the proceedings was ex- 
icssed in various quarters. In consequence, a Select 
Committee of the House of Lords was appointed on the 
-4 rbru.iiy 1882 “ to inquire into the working of recent 
-gislat.on in reference to land in Ireland, and its effect 
li the condition of the country.” After examining a 
? mt Cr °, ^ sses ’ this Committee made their first 
? ice of . , Pril - They recommended that longer 

lo? sh ni r, '"'' 1 ? 8 ° f 03503 Sh0uld be g^en ; that land- 
th bc enabled to obtain, in reasonable time before 

- hie Pa : tlCl arS ° f the improvements in respect of 

ahddlnt^ SubT ’ th3t ^ *** the JlU,icial rent ° f 

the fair°rent a, 11 '^ mrniSbloncrs shouki state separately 
respect of ten- t’ & SUm to be <ieductcd Com this rent in- 
Should hr made to lmp | ovcmcnts J and that provision 
ni'. nt to d ° 1lmitcd owners of estates in 

iipon the settled estates the costs 
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properly incurred by them in defending the interests of all 
paities interested in such estates. With reference to 
ceitain points, as to which much public dissatisfaction had 
been expressed, they observed as follows :—f It has been a 
subject of much complaint before the Committee that no 
statement or record is made by the Sub-Commissioners as y- , , 

to wJiat are the improvements which they adjudicate to have to now- 
been made by, and to belong to, the tenant y and also 
mat in the great majority of cases no statement is made and 
by them as to the ratio decidendi or principle on which ?lon ’ 
they proceed in settling a fair rent As to the former of °/ n Schick * 16 
these complaints^: is contended that it is the interest both Fair lfe7lts 
of the landlord and tenant to have it decided and placed (?e sc ^ e( ^’ 
upon record once for all, what improvements upon the 
farm have been made by the tenant in past times, and it is 
said that without such a record the authorship of n on- 
existing improvements may again be brought into contro¬ 
versy at the end of the first judicial period of 15 years, and 
also that improvements existing at the commencement of 
the judicial period may hereafter be alleged to have been 
made at a later date. The Committee have heard with 
satisfaction that the Commissioners have, since the com- 
mencement of this inquiry, adopted a rule for the purpose 
of meeting this complaint, and that the Sub-Commissioners 
"iH henceforward be required to specify the improvements 
made by the tenant As to the complaint that no ratio 
decidendi is given, it is said that without some statement of 
1 easons neither party is able to determine whether he 
should be satisfied with the decision, or should appeal ; 
that there is no security that the various Sub-Commissions 
are act,n g on the same principles ; no evidence that they 
take into account matters which should be considered, such 
as deterioration of land by the tenant, and that landlords 
and tenants, being without any knowledge of the principles 
that would be applied to other cases, are unable to settle 
them out of Court as often as they are desirous of doing. 

he Committee are of opinion that there is much force in 
these arguments, and they think in particular that great 
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advantage w °uld arise from an adherence to the rule which 
ml Cen °, Un ^ S0 beneficial in all judicial proceedings, the 
decision 1 ” 10 ^ 1C J ud § e stating the reasons for his 

§ 17 9 . The Committee then remarked upon the failure 

ot the provisions of the Act, intended to facilitate the pur- 

oer'nn • T t , Cn ! ntS ° f their h °Wings, which were by some 
* s ooked upon as the most important, and by almost 

1* aS :f° ns , the mos t important, features of this legisla- 
amono- observcd u P on the concurrence of opinion 
benefit Jiv W . ltnes ! es examincd as to the great national 
from an 1 ' a ' K social > whic h might be expected 

erms ^ ;° ni Whidl WOuld - aad reasonable 

Pde ors f r, e r nUmber of Ireland into pro- 

1 l anm farmS - Thc y remarked that this view and 

force fe 'T ' n SUPP ° rt ° f * derive great additional 
opera[! on f ! PrC r itC f ° ndition of Ireland ; the unexpected 
land in that ^ ^ ° f ‘ 8Sl . Up ° n the intc rests of owners of 
have lone- s f° Untl T ’ the dislocation of the relations which 
circu^tfn ^;V bCtWCen landl0rds and tenants, and the 
5? * 18 °° ^ P 083 *' 0 for ’andlords. by 

tions h herto d 0 i at,0n ’ t0 diSChargC thc g reat Pabhc func- 
ha- o h 1 dcv olvmg upon them. The causes of failure 

connected ^ t lC ' ,piniou . of thc Committee, threefold : two 
that'd, • , POS,tl ° n ° f th ° landl °rd, and one, and 

tenant Of n th P ! reaS °" Connected with th e position of the 
the land 1 It T COnnected with the position of 

whilo 11 • 10 irSt 1S ^ asec ^ ll P on the provision which 

•JUS? a limi,cd r ner ,o sdi “* Z2 

Lane*.- ci- n,onc y to be dealt with according to the 

that the 1 C ° nSO idation Acts > effect of this being 
b ' ,,aid in " > ih ° to,irt ° r 

the income c ,1 j Crnment stock - thus materially reducing 
menS^ t ^ OW " er « Thc Committee aj 
trustees of the . . purc! ' a ' ,e ' mone y should be paid to the 
:< ppojntf(l t>v ih 1 « 7U n i t? ^ an ^’ anc * no ^ to trustees 
shouk, have pou • , and Tribunal 1 and that such trustees 
° mvcst the money on any of the 
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securities on which trustees are authorized, either by the 
settlement or the general law, to invest, and pay the 
income to the limited owner. The other reason connected 
with the landlord’s title arises where the land is subject to 
head-rent or quit-rent, which is said to be the case with 
one-third of the land in Ireland. The Commissioners having 
no power to apportion this rent, it continues to be payable 
out of every holding into which the estate is divided. As to 
this, the Committee recommended that power be given to a 
tenant for life to redeem the head-rent out of the purchase- 
money, and that the Land Tribunal have authority, in any 
case in which an arrangement for that purpose can be 
made, either to apportion the head-rent, or to indemnify 
a holding called on to pay more than its share, by cross 
rights of distress- against the other holdings. 

§ 180. “ The main obstacle, however, to the working of 

the Purchase Clauses,” say the Committee, “ is, as all the 
witnesses concur in stating, the circumstance that, under 
the present arrangements, there is no sufficient inducement Main Cause 
for a tenant to purchase his holding at any price at which 
the owner would be likely to sell it. The law has given to meuth Ten - 
the tenant the right of applying to a Court which hitherto } ' ur ~ 
has almost invariably reduced his rent, and it has conferred c u,t>e ' 
on him a practical fixity of tenure, and for fifteen years 
at the same rent, together with the right of selling his , 
tenancy. On the other hand, the conversion of the 
tenancy into ownership would, for fifteen years at least, 
hardly give to the tenant any higher rights than he at 
present possesses ; while the terms at present proposed 
for the conversion are such as would subject him from the 
outset to a yearly charge greater in amount than that 
which he now bears in the shape of rent. The position 
of the tenant will be made more clear by an example. A 
tenant, who pays for his holding £50 a year, agrees with 
his landlord to buy the holding at 20 years’ purchase. For 
this he will, therefore, have to provide £'1,000. According 
to the provisions of the Act he must himself find one- 
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fourth of this amount, or £250, and the Government will 
advance the remaining three-fourths, or £750. Assuming 
that he borrows the £250, it must be taken to cost him 
t ess than five per cent., and the Government advance 
^ re P a yable by instalments of five per cent., spread over 
35 Under these two heads his annual payment will 

amount to £50. But to this must be added the payments 
° r poor rate and county cess, which will fall upon him as 
o\.nct, over and above what he would pay as tenant, which 
on an average over Ireland must be placed at not less 
than £5. The tenant would thus be subject to an annual 
c large of not less than £55, being an increase of £$ or 
upwards above his present rent. If the holding were sold 
a 2 p ycars ’ Purchase, the annual payment would be £65, 
^15 above the present rent. There is a concurrence of 
vtimony that no scheme for converting tenants into pro- 
pnetors, which requires the tenant to pay down a portion 
C P urc basc-money, or to pay a yearly instalment 
ca er t lan his rent, is likely to be successful ; but that, 
on t le other hand, if these difficulties could be avoided, 
lere would be a very general desire on the part of the 
tenants to become purchasers.” 

§ The Committee accordingly proceeded to con- 
„ „ + S . lder whether the se difficulties can be avoided, and whether 

for encnui'n a - 4 * ‘ S £ an be donc w ^ out l° ss to th e State; and with respect 
7-‘A' on i/uci- 3 ^ J ' question, they say:— “ I he Committee are aware 
elm* hf Urm t Ut HaS bccn Sll ^ted that the judicial rents . of hold- 
Ttnantt lngs should be fixed, as a test of their value, before public 

money is advanced for their purchase. They think, how- 
ever, tiat there are many reasons against insisting on a 
ju.icia settlement of rent as a preliminary, and that a 
me q Cnt tCSt °* va ^ ue can obtained without it. Several 
h« jb r 1 r 1 years, might elapse before the case of a 
p,. ^ l<Jnan and owner of which were prepared to 

no-,-.ri h « ’ ini ^bt come on for hearing. It is to be sup- 
1 • 20 mat very many tenant* In L 


intention to 'htlpn^ |jj’' nants m * re l an d have no desire or 


question of rent with their land- 
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ords, and would deprecate any rule that forced them to do 
so. And in other cases, one of the inducements most likely 
to lead a landlord and tenant to treat for a sale would be 
the desire, on both sides, to avoid the uncertainty, expense 
and irritation of a contentious inquiry as to rent before 
the Land Commission. The Committee are of opinion 
that the advances of the State for the purpose of facilitat¬ 
ing purchases should be made at the rate of £3 per cent., 
and that the repayment should be by annual instal¬ 
ments of per cent, spreading over 66 years, or of 
£4 per cent, spreading over 46 years, whichever term 
may be selected for the operation. They think that the 
landlord and tenant should be left to agree as to the 
capital sum to be paid for the holding, and that the Land 
Tribunal should be authorized to advance the whole of 
the purchase-money, subject to the conditions for the 
protection of the State which are hereinafter mentioned. 
The Committee will consider, in the first place, the effect 
which an arrangement on this basis would have on the 
position of the tenant, and will then examine the secu¬ 
rity for repayment which would be obtained by the State. 
Taking the case previously supposed of a tenant paying 
a rent of £50, and agreeing with his landlord for a sale 
at 20 years’ purchase, the tenant would make to the State 
an annual payment of £35, being £3 10s. per cent., or of 
£40, being £4 per cent., or ^1,000. He would also be 
liable for £3, already assumed to be the additional taxa¬ 
tion falling on him as owner. His annual liability would 
therefore be £40, or £43 (as the case might be), or a re¬ 
duction of 10 or 20 per cent, on his present rent, with the 
advantage of any possible increment to the value of the 
property. Supposing the landlord and tenant to have 
agreed to a sale at 22 years’ purchase, the annual instal¬ 
ment to be paid by the tenant would, on the same basis of 
calculation, be £38 ios\ or ^44, making with the amount 
of additional taxation a yearly charge of ^43 1 os. or £49. 
If the agreement was for 24 years’ purchase, the annual 
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instalment would be ^42, or £48, and the total charge on 
the tenant £47, or £53.° 

§ 182. Observing that the Land Commissioners now are, 
and may be expected for years to come to be, fully 
occupied with appeals and the contentious business under 
the Act, the Committee recommended that the working of 
the Purchase Clauses be assigned either to the Landed 
Estates Court, with a suitable expansion of its powers and 
machinery, or to a new Department created for the purpose. 

I he Committee further recommended that, if Parliament 

1 he Land Commissioners make the following observations upon the fail¬ 
ure of the Purchase Clauses in their First Report on the working of the Act, 
dated 4th November 1882:—“The reasons for the indisposition of tenants 
to purchase their holdings were probably—(i) The-general and paramount 
desire to have a fair rent fixed before taking any other step; (2) the very 
advantageous position of a tenant whose rent has been judicially fixed—he 
having full security in the occupation of his holding at a moderate rent ; (3) the 
necessity of paying one-fourth of the purchase-money of his holding in cash, 
and the fact that a purchasing tenant, unless he should buy at a price which*, 
as a rule, the landlord would not accept, made himself liable to a larger annual 
payment than his rent in the shape of interest and redemption of principal ; 

( 4 ) a vague feeling of political disquietude which disinclined men to do any¬ 
thing but await the course of events. With regard to the landlords there was 
reason to belie ve that considerable numbers were anxious to sell their estates, 
t ut a large proportion of them arc limited owners, and to such owners a sale 
might cause a serious reduction of income. The proceeds of sale would 
necessarily, be invested in such Government or other securities as are 
open to trustees, from which investments a low rate of interest would 
be derived, whilst the same capital invested in land produced, when rents 
were paid, a higher rate of interest. This consideration must have operated 
strongly in deterring limited owners from offering their estates for sale, even 
if purchasers had been forthcoming, which was not the case. There was 
also another serious obstacle to sales owing to the existence of head-rents. 

Head -rents are not apportion able by us, and consequently when there is a 
head-rent on an estate for sale, the estate cannot be purchased unless, as is 
seldom the case, there be a holding on the estate of sufficient value to bear the 
entire hcad-rera in addition to the ordinary rent. Under any circumstances 
an estate with a head-rent is an undesirable purchase for us t<> make the 
security being, from the nature f the tenure, unsatisfactory. The occupuu 
of a holding mortgaged to us might be evicted for non-payment of the hern! 
rent without notice to us, and thus the .vvner of the head-rem might 
conceivably become the proprietor of the holding discharged of our advance--, 
las charge taking precedence of ours. ' 
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"should, in order to meet a great national difficulty and 
danger, adopt measures which may lead to the conversion 
lnto P r oprietors of a large number of tenants in Ireland, 
the opportunity should be taken of raising the procedure 
c tween the tenant, the owner, and the Department, out 
the ordinary rules which obtain on the occasion of sales 
tl ^d mortgages, more especially as regards costs ; that a 
s hort statutory form of conveyance to the tenant and 
Mortgage to the State should be provided ; that the pro- 
' * slons of the Record of Title in Ireland should, if possible, 

K * amended or enlarged, so as to embrace the titles when 
Passed ; that a cheap system of local registry and transfer 
• s hould be adopted ; that the costs both of landlord and 
tenant, once the landlord has delivered a complete abstract 
0 his title, should be covered by one small fixed charge ; 

,ln d that stamp-duty on the transaction of sale and charge 
ln uld not be required. Some few of the recommendations 
IT Ude hy the Select Committee of the House of Lords, 
and which were capable of being dealt with in that manner, 
f l , ave had effect given to them by Rules made by the Land 
°mmissioners, and the rest yet remain for consideration. 

§ 1 83. The immediate object of The Arrears of Rent 
v heland ) Act, 7 1882, was to afford relief to certain tenants, 

' vho were burdened with old arrears of rent, which they 
af l no means of discharging. The relief is limited to 
tenants of holdings, to which the Act of 1S81 applies, and p rorf \. t * 
H 'hich are valued at not more than thirty pounds a year. ** 1 he Arrears 
^ tenant who has two or more holdings, one of which is ‘(jJ'i’nfd) 
fitted at riot more than thirty pounds, while the aggregate Acl 
Va lue of them all is more than thirty pounds, is excluded 
teom the operation of the Act. In the case of the tenant 
a holding within the scope of the Act, it must be shown 
to the satisfaction of the Land Commission (1) that the 
r ent payable for the year of the tenancy expiring in i88r, 
has been satisfied on or before the 30th November 1882 * 8 


45 and 46 Viet., cap. 47, oil tfett i-S;n Atigtist iSS:. 

8 The Act express^ provides, in order to avoid any question of appropri- 
^tion of payments, that all payments made un account of rent in or subsequent 
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' 2 ) ^ iat antecedent arrears of rent are due to the landlord ; 
Tenanting anc ^ ( 3 ) ^ le te nant * s unable to discharge such ante- 
c£3u Holdings cedent arrears without loss of his holding, or deprivation 
^ithante- means necessary for its cultivation. When these 

cedent facts are satisfactorily proved, the Land Commission may 
JfenT 13 ma ^ e an or ^ er f° r the payment to, or for the benefit of, 
the landlord, of a sum equal to one-half of such antece¬ 
dent arrears, subject, however, to the limitation that the 
sum so paid shall not exceed the yearly rent payable in 
respect of the holding for the year next preceding the 
year of the tenancy expiring in 1881. Such order shall 
have the effect of extinguishing all antecedent arrears, and 
of vacating any judgment, decree or security for the rent 
of the holding, and any judgment or decree for the recovery 
of the holding for non-payment of rent so far as regards 
rent due before the last gale day in the year of the 
tenancy expiring in 1881. If, however, the tenancy be sold 
within seven years from the making of such order, the 
arrears of rent dealt with by such order and not satisfied 
by payment or remission shall, to an amount not exceeding 
one year of the arrears nor one-half of the proceeds of 
the sale, be a sum payable to the landlord out of such 
proceeds within the meaning of the Act of 188 1. Appli¬ 
cations for the relief thus afforded were ordinarily to be made 
on or before the 31st December 1882 ; but the Land Com¬ 
mission were allowed a discretion to admit applications up to 
the 30th April 1883, in cases in which it was proved to their 
satisfaction that injustice would otherwise be done. The 
relief afforded by the Act was in certain cases available 
to tenants who had been evicted from their holdings for 
non-payment of rent, or whose tenancies had been pur¬ 
chased by their landlords at execution sales under judg¬ 
ments obtained for arrears of rent. 9 Provision was also 
made for suspending proceedings taken for the recovery of 


10 '.he year of the tenancy expiring in 1881, but before the 30th November 
shall lie deemed to have been made on account of the rent . f the first- 
nu.rti toned year. 
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arrears of rent in respect of which relief was obtainable 
under the Act. 1 When the Land Commission had made 
advances under the 59th section of the Act of 1881 for 
the payment of arrears, and holdings had been chaiged 
with the repayment of such advances by rent-charges, 
the Land Commission were empowered to cancel any such 
rent-charges upon its being proved to thcii satisfaction 
that the tenant was, at the date of the advance, unable 
to discharge the arrears in respect of which it was made. 

In the case of any holding valued at a sum not exceeding 
£50 a year, when the tenant had paid the whole of the 
rent for the year of the tenancy expiring in 1881, and 
antecedent arrears were due, the Land Commission veic 
empowered to advance to the landlord a sum not exceed¬ 
ing one year’s rent, and not exceeding half the antecedent 
arrears, such sum to be repaid by a rent-charge payable 
half-yearly. 3 

§ 184. The Emigration provisions of the Act of 1881 
failed to have any eifectual operation for seveial reasons. 

In the first place the Land Commission were empowered 

to enter into an agreement with parties representing a 

State, a Colony or a Public Body : but no applications 

were received which satisfied these conditions. Resolutions 

passed at public meetings and approving of the principle 

of emigration were forwarded by more than one Colony, 

but no definite scheme such as the Act required was laid twn /'rod- 

before the Commission. Numerous applications were in- 

deed made by persons in all parts of the country asking ' 

for assistance to enable them to emigrate, and also from 

clergymen, emigration agents and others, on behalf of 

families and individuals in whom they were interested. 

But the Commission had no power to entertain such appli¬ 
cations. Then with respect to the powers of Boards of 
Guardians, it was found that these Boards had no power 
to charge the rates with a repayment of loans in the man- 


1 Section 13. * Section 15. 


A 2 


9 Section 16. 
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ner contemplated by the Act. 4 Advantage was taken of 
Amending the passing of “ The Arrears of Rent Act” to give Boards 
“ ’thT'av- ^ °f ^* uar dians power to borrow money for the purpose of 
years of Rent defraying, or assisting to defray, the expenses of the emi- 
Act ' l88i * gration of poor persons. 5 Power was also given to the 
Treasury to authorize the Commissioners of Public Works 
to make grants to the Board of Guardians of any Union, 
or such other body or persons and on such terms, as the 
Lord Lieutenant may approve, for emigration purposes. 
The sums so granted may not exceed one hundred thou¬ 
sand pounds in the whole, and shall not exceed five pounds 
per each person. Each grant is to be made upon the 
recommendation of the Lord Lieutenant, stating that 
he is satisfied that the Guardians of the Union are unable 
without unduly burdening the rate-payers to make ade¬ 
quate provision by borrowing for emigration purposes/ 5 
The Lord Lieutenant may from time to time make provi¬ 
sion that arrangements shall be made for securing the 
satisfactory emigration of persons for whom means of 
emigration are provided under the Act, by prescribing 
rules in relation to such matters, and for the employment 
of special agents for that purpose, and otherwise as he 
thinks expedient. 7 

§ 185. The Act of 1881 has not yet been long enough 
in force to enable any complete forecast to be made of 
its probable results ; but the recently published Report 
of the Land Commissioners gives some interesting de- 
tails of its first year’s operation. Owing to the unsettled 
unssiouors on state of the country, the Sales of Tenancies by private 
Year'i 'fr-, r h arran g ement were understood to be few in number ; and 
ing <>:' the the work done by the Court in dealing with landlord’s 
Act of mi. claims to pre-emption, or objections to the price or the 
purchaser, was insignificant. On the 5th December 1881, 
the Land Commissioners began sittings to hear applications 
made under the 2 1st section to set aside leases accepted 


* Refer/ oj the /risk I, and Commissioners for the period from 22nd August 
ll>8i /, 22 nd August 1882, p. 6. 

Section 18. « Section 20. T Section 21. 





Tenant in Various Countries — ( Ireland ). 355 

by tenants after the passing of The Landlord and Tenant 
(Ireland) Act of 1870. These applications had to be Applications 
lodged within six months after the passing of the Act t0 hnce 
of 1881. In a large portion of the cases brought into declared 
Court under the section, the applicant failed in proving 
what was essential, vis., that he was a tenant from year 
to year of the holding at the time when the lease was 
made; and in another large portion he failed in proving 
that the lease, which he sought to break, had been forced 
on him by threat of eviction or undue influence. In com¬ 
paratively few instances did a case get so far as to raise 
the question, whether the lease contained terms unfair or 
unreasonable, having regard to the provisions of the Act 
of 1870. On many occasions, moreover, where a case that 
had been put in the list for hearing was called, the tenant 
failed to appear, and it was consequently struck out. From 
all these causes combined the number of leases set aside 
was comparatively small. 

§ 1 86. The heaviest work, which the Land Commission¬ 
ers had to deal with, arose from the applications for fixing 
fair rents which were lodged in overwhelming numbers. 

Having had under consideration the provision of some 
additional means for disposing of these applications, they 
finally decided to make new rules, under which a landlord 
and tenant, who were unable to agree upon a fair rent, y„ x t „„ m hcr 
might, without coming before a Sub-Commission, have a ■* "I' 1 ' 
fair rent fixed by the determination of Valuers, to be 
named by the Land Commission on the joint application of lient*. 
landlord and tenant. On the 22nd of Anril 1882. thev 



to an agreement for a fair rent outside the Court, which 
rent, on agreement being filed in Court, would become the 
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judicial rent. (3) They might have a rent fixed by the 
award of Valuers named by the Land Commissioners, 
which rent would be subsequently inserted in a formal 
agreement, and filed as the judicial rent. (4) They might 
refer the amount of rent to be paid to the decision of 
an Arbitration Court, consisting of two arbitrators and, 
if necessary, an umpire, in the manner provided for by 
the Landlord and Tenant (Ireland) Act, 1870. Very few 
persons availed themselves of this last course, and only 
275 references to arbitration were made during the year. 

§ 187. In a very considerable number of cases fair rents 
were settled by agreements between landlords and tenants 
Settlement of without the intervention of the Court. By adopting this 
J " 7t Ifn,!s course all litigation and all expense were avoided by the 
parlies. These agreements were naturally regarded as 
affording a proper, convenient and desirable- solution of 
the fair-rent question ; and they also afforded a very 
practical test of the soundness of the conclusions arrived 
at by the Civil Bill Courts, the Sub-Commissioners, and the 
Valuers. The following Table gives the result, as regards 
reduction of rent, of the applications disposed of by the 
Sub-Commissioners and by the Civil Bill Courts, com- 


ly Agree 

mrJtt of 

Parlies. 
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Wlf Percent- 
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> isinn'^-td P are d with the similar result of the agreements of parties 
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lodged with the Land Commission and with the Civil Bill 
Courts :— 
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The total number of originating notices to fix fair rents 
lodged during the year was 80,187. Of these 13,384 were 
disposed of by fixing rents, and 4,099 were . ~ ; ssed, 
withdrawn and struck out, making a total of 17,4 that 
62,704 remained for disposal at the end of L.e annual 
period covered by the Report. The result of appeals from 
Sub-Commissions and from the Civil Bill Courts made Result of 
very little alteration in the rents fixed by the Tribunals of jj )1)en !* tn . 
first instance—the total of the rents fixed in the Courts Cases. 
below being £17,000, and the totals of the same rents as 
fixed on appeal being ,£17,716. It is impossible to resist 
drawing from ail these figures the conclusion that rents had 
been raised above fair and reasonable rates. 

§ 188. There were but 40 applications for Judicial 
Leases ; and upon some of these the parties concerned 
had lor a long time taken no steps, so that it was sup¬ 
posed that their applications had been abandoned. Three Applications 
leases only were executed and sealed during the year./ 0 *' Judicial 
Twenty applications for Fixed Tenancies were lodged, p 7 .r 7 il 
two of which were withdrawn, while fifteen were pending ; Tenancies. 
and three had been granted, and the necessary documents 
sealed. Only 85 tenants obtained advances and purchased 
their farms by means of such advances. Under the Act 
of 1881 the Land Commissioners had no power to direct 
accommodation to be provided for labourers in cases in 
which the landlord and tenant filed an agreement as to the 
fair rent of a holding, the Act conferring this power only 
in those cases in which the judicial rent was fixed by ail 
ohLl of [ he Court. This defect was remedied by The Cntta^ns 
Labourers’ Cottages and Allotments Act, 1882. 8 The 
little practical operation given by the agricultural public land) 1 let, 
to other parts of the Act of 1881 as compared with the 
very great strain put upon those provisions of the enact¬ 
ment, which provide for the settlement of rents, would 
seem to show as the result of a very practical test that 
the question of fair rent is the one which the parties inter¬ 
ested regard as of vital and paramount importance. 




45 & 46 Viet., rap. 60. 
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CHAPTER XVI. 

Landholding , and the Relation of Landlord and Tenant 
in the United States of America. 

§ 189. The fundamental principle of English law, de¬ 
rived from the Feudal System — that the King was the 
original proprietor or lord paramount of all the land in 
the kingdom and the true and only source of title—was 
applied to the territories in America discovered and taken 
possession of by the English ; and the Sovereign from 
time to time made grants of portions of these territories 
to companies and individuals, who undertook to colonize 
and settle them. The lands, to which title was thus 
given, were granted as tenures according to the law of 
England to be held as parts of English manors. 9 The 
English law of real property was thus introduced into 
America. By the Statute of New York of the 20th 
February 1787, entitled “ An Act concerning Tenures,” the 
Legislature re-enacted the Statute of 12 Car. II. cap. 24, 1 
which abolished military tenures and converted tenures 


0 The Province of Maryland, for instance, was granted by Charles I. under 
Letters-Patent dated June 20th, 1632, to Cecil Calvert, second Lord Baltimore, 
to hold of the Crown of England in common socage, as of the Manor of 
Windsor , paying yearly on Easter Tuesday two Indian arrows of those parts 
at the Castle of Windsor, and the fifth part of the gold and silver ore, that 
should be found in the country. —Blount by Had iff, p. 215. Mr. Blount 
observes that the American lands, for the most part, seem to have been 
granted by the Crown to 1 . hfeld as of the Mair r of East Greenwich. See also 
a note in Kent's Commentaries, Vol. Ill, § 511, p. 54S, where the Great Patent 
of New England, granted hy King James in 1620, the Charter of Massa¬ 
chusetts in 1O29, the Charter of Virginia in 1606, the Charter of the 
ProUrve of Maine in 1639 and other Charters are referred to as instances of 
the same fact. 

1 See ante , p. 29. 
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kinds into free and common socage. Under the 
Statute of 1787 all estates of inheritance at common law 
were held by the tenure of free and common socage ; but 
all lands under grant of the people of the State (and 
which included, of course, all the lands in the western 
and northern parts of the State, which were granted and 
settled after the Revolution) were declared to be allo¬ 
dial and not feudal, and to be owned in free and pure 
allodium. The New York Revised Statutes, which took 



effect on the 1st January 1830, went the entire length of 
abolishing the pre-existing theory of Feudal Tenures of 
every description with all their incidents, and declaring all 
lands within the State to be allodial, and that the entire 
and absolute ^property is vested in the owners, according p ent \ a i 
to the nature of their respective estates, subject only Tenures of 
to the liability to escheat. 2 Feudal Tenures were also e ™\*** m 
abolished in Connecticut in 1793 : and they have never abolixked. 
existed, or they have ceased to exist, in all essential 
respects, in every other State. The only feudal fictions and 
sei vices, which can be supposed to remain in any part of 
the United States, consist of the principle that the lands 
are held of some superior or lord, to whom the obligation 
of fealty and to pay a determinate rent are due. The 
New York Act of 1787 provided that the socage lands 
were not to be deemed discharged of “ any rent certain 
or other services incident or belonging to tenure in com¬ 
mon socage, due to the people of this State, or any mean 
lord, or other person, or the fealty or distresses incident 
theieunto. The Revised Statutes also provide that “ the 
abolition of tenures shall not take away or discharge any 
rents or services certain, which at any time hereto- 
ore have been, or hereafter may be, created or re¬ 
served. 1 lie lord paramount of all socage land was the 
people of the State, and to them the duty of fealty was 
to be rendered. The quit-rents, which were due to the 


- Kent’s Commentaries on American Law , Vol. Ill, §§ 4S8-489, pp. 
627-62S. 
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King on all colonial grants, and to which the people 
succeeded at the Revolution, have been gradually dimin¬ 
ished by commutation, under various Acts of the Legis¬ 
lature, and are now nearly, if not entirely, extinguished. 3 

§ 190. The principle that the King is the true and only 

source of title was adopted by the United States after the 

Revolution, and applied to Republican Government ; and 

it is now a settled and fundamental doctrine that all valid 

loJo to Land individual title to land within the United States is derived 
the United r , r r 

a.S fates flow from the grant of the Local Governments, or from that of 

derived. the United States, or from the Crown, or Royal Chartered 
Governments, established in America before the Revolu¬ 
tion. 4 It was also held to be a settled rule that the Courts 
could not take notice of any title to land not derived from 
the State or Colonial Government, and duly verified by 
patent. America, like Australia, was not a totally unin¬ 
habited country, when first discovered by Europeans ; and 
therefore the question of the rights of the Native Indian 
inhabitant, arose and had to be dealt with. The European 
nations, who established colonies in America, assumed the 
ultimate dominion to be in themselves, and claimed the 
exclusive right to grant a title to the soil, subject only to 
the Indian right of occupancy. The natives were admit¬ 
ted to be the rightful occupants of the soil, with a legal 
as well as just claim to retain possession of it and to use 
it according to their own discretion, though not to dispose 
of it at their own free will otherwise than to the Govern¬ 
ment, which by right of discovery had obtained the: sole 
right of acquiring it from them against all other European 
powers. Each nation asserted the right to regulate for 
itself, in exclusion of all others, the relations which were to 
subsist between itself as the discoverer and the Native 
Indians. As to how these relations were to be regulated, 
Uorc was some diversity of opinion. Some persons argued 
that it was the destiny and duty of the human race to 


Ttiffht$ of’ 
the Native 

I/ldiotls ftOU ) 
far consi¬ 
dered. 


Kent's Commentaries. Ill, § 510, p. 647. 

I,In:,. 378, p . 4 g 2 
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“ subdue the earth and till the ground whence they were 
taken”; that the white race of men fulfilled this destiny 
and duty, having been “ land-workers from the begin¬ 
ning”; and that if unsettled and sparsely scattered tribes 
of hunters and fishermen showed no disposition or capacity 
to emerge from the savage to the agricultural and civilized 
state, their right to keep some of the fairest portions of 
the earth a mere wilderness, filled with wild beasts for 
the sake of hunting, 5 becomes utterly inconsistent with 
the civilization and improvement of mankind. The major¬ 
ity of the original English emigrants crossed the sea 
believing in their right to possess, subdue, and cultivate 
the American wilderness, as being by the law of Nature 
and the gilt of Providence open and common to the 
first occupants in the character of cultivators of the earth. 
This belief was supported by the Great Patent of New 
England, which was the foundation of all subsequent titles 
and subordinate charters in that country. There were 
not wanting persons who argued that, as the practice of 
the European world had constituted a law of nations, and 
the aborigines had never been admitted into the society 
of nations, their possession should be disregarded. Not¬ 
withstanding these abstract opinions and arguments, the 
colonists were not satisfied, or did not deem it expedient 
to settle the country without the consent of the aborigines 
procured by fair purchase under the sanction of the Civil 
Authorities. The provisions of the English patents were 
not relied on, and the prior Indian right to the soil of the 
country was generally, if not uniformly, recognized and 
respected by the New England Puritans. 6 


If there is anything in this argument, much less have men, however 
highly civilize !, the right to reduce portions of the earth, which have become 
inhabited and cultivated, to a wilderness, filled with beasts for the sake of 
hunting. 

a .'see the whole question discussed with the Author’s usual research, ability 
and clearness, in Kent’s Comment A on American Lazo, Part Vf, Lecture LI. 
In a letter of Governor Winslow of the Plymouth Colony, dated 1st May 1676, 
it is stated that, before King Philip's War, the English did not possess one 
foot of land in that colony, but what was fairly obtained by Honest purchase 
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.§ 1 9 1. The Crown of England never attempted to 
interfere with the national affairs of the Indians, further 
than to keep out the agents of other powers, who might 
seduce them into foreign alliances. The English Govern¬ 
ment. according to their usual policy, purchased the alliance 
and dependence of the Indian nations by subsidies, 7 and 
bought their lands, when they were willing to sell, at the 
price which they were willing to take, but never coerced 
a surrender of them. The United States, who succeeded to 
the rights of the British Crown in respect to the Indians, 
adopted the same principle ; and while asserting their 
exclusive right (which has never been questioned) to extin- 
Judiuii Title guish the Indian title by purchase or conquest, and to grant 
Yj l 'rurci!a s-e s0 ^> an d exercise such a degree of sovereignty as cir- 
or Conquest, cumstances required, they recognized the duty of affording 
that protection, which was stipulated to be given to the 
Indians, was claimed by them, and was understood by all 
parties only to bind the Indians to the United States, as 
dependent allies. In order to prevent fraud and injustice 
by individuals, it was provided by law from the earliest period 
that no purchase of lands from the Indians should be valid 
without the licence or sanction of Government. Upon the 
first settlement of the English at New York in 1665, it was 
ordained that no such transaction should be valid without 


Purchases of 
Ini ui l from 
Indians 
without 
& uuc lion 

of Govern¬ 
ment 
hibiled . 


the Governor’s licence and the execution of the purchase in 
his presence. The Colony of Massachusetts in 1633 prohi¬ 
bited the purchase of land from the natives without the 
licence of Government. The Colony of Plymouth passed a 
similar law in 1643. Soon after the peace of 1763 the King, 
by proclamation, prohibited purchases of Indian lands, unless 
at a public assembly of the Indians, and in the name of 
the Crown, and under the superintendence of the colonial 
authorities. A prohibition of individual purchases of land 
without the consent of Government has since been made 


from tho Indian proprietor, and with the knowledge and allowance of tl 
general Court. 

’ T P^Ucy has been usual in India also. 
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a constitutional provision in New York, Virginia, North 
Carolina and other States. In New Jersey the proprietors 
of land secured all their titles by Indian purchases ; and 
in 1758 the Indians at the treaty of Easton released for a 
valuable consideration all claims to lands in New Jersey. 
William Perm, the founder of Pennsylvania, notoriously 
obtained this territory on just and fair terms from the 
Indians. So Maryland was planted in 1633 by Governor 
Calvert after fair purchase from the Indians ; and the terri¬ 
tory of Virginia, Georgia and Savannah was similarly 
acquired. In some parts of the country war broke out 
from inevitable consequences between the colonies and the 
Indian tribes ; and, as the result, a title by conquest was 
acquired to considerable portions of territory. 8 Thus by 
purchase or cession or conquest the Government and people 
of the United States acquired the vast area which stretches 
across the continent from ocean to ocean ; and, feudal 
tenures of all descriptions having been abolished, proprie¬ 
tors have allodial rights 0 in the estates, the title to which 
was obtained by grant from the Crown before, and from 
the people after, the Revolution. 

§ 192. The first census of the United States under the 
Constitution was taken in 1790, and the population then 
was 3,929,827. In i860 the population was 31,443,322, of 
which number nearly 27 millions were white persons. The 

8 The aboriginal tribes of America, like those of Australia, appear likely 
to die t>ut. “Thi neighbourhood of the Whites,” says Mr. Kent, “seems 
hitherto to have had an immoral influence upon Indian manners and habits, 
and to have destroyed all that was noble and elevated in the Indian character. 
They have generally, and with some very limited exceptions been unable to 
share in the enjoyments, or exist in the presence, of civilization : and, judging 
from their past history', the Indians of this continent appear to be destined, at 
no very distant period of time, to disappear with those vast forests which once 
covered their country, and the existence of which seems essential to their 
own.”— Commentaries , III, § 399. p. 505. 

8 As a curious instance of the use of the term 1 tenure,’ it may be men¬ 
tioned that the New \ork Statute of 17S7 declared that the tenure of all lands 
derived from the people should be allodia /, and not feudal. Strictly speaking, 
there is no tenure of allodial land, for it is held of no one. See anU y p. 24, 
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Population total population may now be roughly taken as 45 millions ; 
The 'Unit'd f anc * if it continue to increase in the same ratio in which it 
States. has increased hitherto, it will be one hundred -millions or 
more in 1900. According to the census of i860, the 
agricultural area of the United States contained 163,110,720 
acres of improved land, and 244,101,818 acres of unim¬ 
proved land : that it is to say, for every two acres of culti¬ 
vated land there were three acres connected therewith not 
under cultivation. The total uncultivated territory, fertile 
and waste, was 1,466,969,862 acres. According to the same 
census, there were 2,440,000 farms. The system of land- 
Occupation occupation in the United States is, generally speaking, 
oj Laud. that of small proprietors. The usage and practice of the 
country is that every man shall own land as soon as 
possible ; and land is so cheap that every provident man 
may become an owner. The Americans are very averse 
to being tenants ; and the position of landlord is not 
much sought after for two reasons— -first, because land is so 
cheap and so easily procurable that it would not be a profit¬ 
able investment to acquire land for the purpose of letting 
it to tenants; and, secondly , because the term ‘ Landlord ’ is 
an obnoxious one with the masses of the people, and 
attaches to the holder of it a certain taint of aristocracy. 
Every American desires to be a master of the soil and is 
content to own, if nothing else, a small homestead, a 
mechanic’s home, or a dwelling-house in a town, with a lot 
of land, some 50 feet by 100 about it. This desire to 
be the owner of land is acknowledged and encouraged by 
the Legislature. Under an Act of Congress, passed in 1862 
The - and known as “The Homestead Law,” every citizen of the 
^ tnv ,: J United States, or any foreigner who shall declare his inten¬ 
tion of becoming a citizen, can, after a residence of five 
years upon the land, secure an absolute title to a farm 
of 160 acres in any of the unappropriated territory of the 
States, surveyed for occupation. The practice of the 
National Government is to lay off its unoccupied land in 
sections of one mile square, which are again divided into 
blocks varying from 80 acres to 640 acres. The Govern- 
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ment is ever willing to sell its unoccupied acres to the first 
bidder, and to afford him, at the same time, every facility 
in the way of payment. Absolute titles to land are easily 
and quickly acquired, and the cultivation of the soil is so Q wner .j lip 
remunerative, 1 that those who commence as tenants soon Lund raJiiy 
accumulate the means of purchasing land and of thus ac 9 llireci - 
becoming proprietors. Tenancies exist in some parts of 
the country, as might be expected they are most frequent 
in those localities, which have been longest settled, while 
in the Western States, where unoccupied and cheap land is 
plentiful, tenancy is comparatively little known except in 
the cities and towns where non-agricultural pursuits are 
followed. It is said that while the tenant class is diminish¬ 
ing, being indeed principally supplied by immigration, the 
proprietary class throughout the country is rapidly on the 
increase. 


§ 193. The American small properties or farms have 
the great advantage of not being intersected, having been 
originally laid out for the most part in compact blocks. 


* “ Land is abundant and cheap, while labour is scarce and dear .... 

.Under such circumstances it is evident that the high 

farming system of agriculture which is practised in some older and more 
densely populated countries, where labour is abundant, and the land mostly 
under cultivation, cannot, as a general rule, be profitably adopted at present 
in this new country. It has. been said that American agriculture is half a 
century behind that of Great Britain. In one sense this is perhaps true. Our 
land is not as thoroughly under-drained, manured and cultivated as that of 
England, Scotland, or Belgium ; but we can, and do now, produce a bushel 
of wheat at much less cost than the most scientific farmer of England can by 
the best approved method of cultivation, <:n if he paid nothing for the use 
of his land ”— 0 M. Fisher, Counsellor at Law, United States, in Cobdcn Club 
Essays. Owing to the marvellous fertility of the virgin soil, and to the faci¬ 
lity with which fresh land, owing to its abundance, can be taken up, the 
wheat-growers find it more profitable to crop the soil until it shows signs of 
exhaustion, and then take up fresh tracts, than to attempt any system of 
proper farming by rotation of crops or the use of manure. The gradual 
shifting westward oi the centre of the wheat-growing region is said to be 
a proof of the rapid abandonment of old soils for new ones. The exces¬ 
sive production of grain crops for the purpose of profitable exportation 
is thought to have exercised .1 prejudicial influence upon the state of American 
agriculture. 
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There is some diversity in the sizes of farms in the differ¬ 
ent States. In Massachusetts 2 the majority of single 
owners hold from 20 to 50 acres. In Rhode Island there 
were in 1865 only 37 farms of 500 or more acres, while 
there were 1,493 of 20 and under 50 acres; the total 
number of all sizes being 6,486. 3 In the State of New 
York farms of less than 100 acres are rare, and the average 
size is from 100 to 200 acres. In the State of Pennsyl¬ 
vania 1 the size of properties varies from 1 to 50 acres 
near towns and cities, and from 50 to 400 acres elsewhere 
—the average for all being 109 acres. Poorer men hold 
the smaller areas ; and wealthy men occasionally have 
much larger properties, especially of what are known as 
wild or unimproved lands. Minnesota contains about 
54 million acres, of which about 24 millions' have been 
appropriated* and about 16 millions only are under culti¬ 
vation. Excluding the urban population, there is an 
average of about 40 acres of cultivated land for each rural 
inhabitant. In Louisiana the minimum quantity of land 
sold in one lot was 40 acres ; the owner of 160 acres was 
formerly regarded as a small proprietor, and the owner 
of 1,000 acres was not considered a very large one, 
many properties including as much as 5,000 acres. In the 


2 According to the census of i860 there were— 

2,032 farms of not less than 3 but less than 10 acres. , 
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There were none of 1,000 acres or more. The average for all sizes was 94 acres. 
Massachusetts is the most populous State in the Union. The soil is poor. 
The land in the vicinity of towns and cities commands a high price for 
residential purposes ; and the small properties are cultivated rather as market 
gardens than as agricultural farms. 

3 As showing the large number of proprietors over lalKturers, it may be 
mentioned that there were in the same year 10,754 owners, and but 5,440 
labourers. 

* 1 he total population of Pennsylvania in i860 was over three millions, of 
whom 182,000 were farmers, the rnuuU.. of farms lieing 156,357. 
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Southern States large properties were common before the 
abolition of slavery; but since the Civil War there has 
been a tendency towards subdivision. * * * * * 6 The owners of large 
plantations, being unable to get them cultivated, have 
become willing to part with portions of them even at low 
prices. In Virginia there are now farms from 10 to 250 
acres ; and in South Carolina 6 as small as from 5 to 50 
acres. In Texas the total area of all the counties, accord¬ 
ing to the assessment roll of 1867, was 125,631,360 acres, 
of which, roughly speaking, seventy millions of acres 
belong to landowners, giving for a population of 
1,300,000 about 54 acres for each person. In addition to 
this there aie 7->3&5 square miles of territory belonging 
to the State, but not included in the counties. Estates 
vary in size from 100 to 200,000 acres. In 1850 the aver¬ 
age size of farms was 942 acres. In i860 this average 
had decreased to 591 acres. In Georgia, there are farms 
as small as 40 acres, the average being 430 acres. In 
Maryland they vary from 20 to 200 acres, the average 

Since the Civil War the great landowners have endeavoured to create 
squill properties of forty-acre or fifty-acre farms for the purpose of encourag¬ 

ing white immigration into the healthy parts of the State. The plan has 

also been introduced of working the plantations on shares with the freed 

Negroes. The mode in which this has been done is extremely various. In 
some pla es ten acres have been allotted to each labouring Negro, and the 

produce is divided, as may l>e agreed. 

6 The total population of South Carolina in i860 was 703,708, of which 
number ,'.31,388 were Whites, and 412,320 Negroes or Mulattoes. The 
*ota! cultivated land was 2,490,450 acres or 3>< acres to each inhabitant. The 
other land was 39,022,766 acres. Since the War small allotments of 5 to 
50 acres have been made to the Negroes. An Act of 1S69, passed by the 
local legislature, provided for the appointment of a Land Commissioner, who 
was em 10wed to buy up lands, improved or unimproved, for the purpose of 
reselling then in lots of not less than 25 or more than 100 acres to actual 
settlers, subject to the condition that one-half of the lot should be brought 
under cultivation within five years from the date of the mtrehase. that the 



after the date thereof. 
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being 190 acres. In Alabama and Florida proprietors 
hold from 80 to 3,000 acres, the average being for Alabama 
346, and for Florida /|/\/] acres. In the State of Maine the 
size of farms varies from 20 to 500 acres, the average 
being 103 acres. California come into the possession 
of the United States with a considerable portion of its 
territory already the subject of ownership. 7 The policy 
of the States, to prevent the concentration of landed 
property and encourage proprietorship by the people, not 
having been pursued in its early settlement, one-ninth of 
its area or about eleven millions of acres were, at the time 
of the cession, held by some 650 persons under grants 
from the Spanish and Mexican Governments. A very con¬ 
siderable change has, however, since taken place ; and 
farms from 80 to 800 acres are now to be met with. In 
the decade from 1850 to i860 the average size of farms 
for all the States decreased from 203 to 199, the greatest 
variation being in California, where the average fell from 
4466 acres in 1850 to 466 acres in i860. The smallest 
properties are found in the vicinity of towns and cities, 
the raising of garden and vegetable produce being most 
profitable on small well-cultivated farms. 8 The owners of 



7 So in Chile and the Argentine Republic and many States of Southerft 
America the families of the aristocracy have monopolized the whole of 
the land. There are no small tenantry, no peasant class, the land 
being cultivated by ^ired labourers.—See Central America , The IPcst 
Indies and South America , edited by H. VV. Bates, pp. 381* 3 & 9 * “The 
conditions of land tenure have given rise to much political strife; says 
Mr. Bates speaking of Chik, “the families of the oligarchy have secured 
to themselves the possession of the whole land, and the poor wretches em¬ 
ployed by them are really worse of* than slaves, or than the Russian serfs 
were before their emancipation. The abject poverty of the labouring classes 
in Chile can scarcely be paralleled elsewhere in the whole world, it being 
here the result of overpopulation. It is a fact attested by the official re- 
turns, that, in consequence of this intolerable state of things, no less than 
30,oc j labourers migrated in one year to Peru, where they have been chiefly 
engaged on the £*.eat railway lines." 

" In 1860 there were in the whole of the United States 

12,642 farms of 3 acres and under 10 acres. 

157,810 ,, 10 >, ,, 20 ,, 

612,245 „ 20 „ „ 50 „ 
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these small properties occasionally live in the neighbour¬ 
ing town or village: but other proprietors throughout the 
States reside, as a general rule, upon their properties. 

§ 194. The testamentary power of landowners in the 
United States of America is unrestricted, and any owner 
may at his pleasure bequeath the whole or any part of his 
property to one of his children or to a stranger. If he die 
intestate, his real property is divided equally between his Succession 
children® without distinction as to sex, subject, however, to ancl Merit- 
the widow’s right of dower, where there is a widow* 

This right gives her a third part of the real estate for life ; Stales. 
but there is a custom very generally prevalent, by which 
the widow renounces her right of dower upon receiving an 
equivalent proportion of the land in absolute ownership. 

The representatives of a deceased child take the portion 
to which he or she would be entitled, if living. When the 
estate is inconsiderable in size, or cannot be divided with¬ 
out great inconvenience or depreciation of its value, the 
Court may decree the whole or any part of the land to 
one of the heirs, on condition of his paying such sum of 
money to the others, as Commissioners appointed by the 
Court shall deem to be just and fair. When it is con¬ 
sidered advisable to give the whole of the land to one heir 
in this manner, the eldest male is preferred to those that 
are younger, and males are preferred to females. Those 
who receive their shares in money, are thus enabled to 
acquire lands in the West or otherwise make new homes 
for themselves. It is said that the discretion thus vested 
in the Court prevents excessive and injurious subdivision, 
while the distribution of property amongst heirs prevents 


607,668 farms of 50 acres and under 100 acres. 

486,239 „ 100 „ „ 500 „ 

20,289 „ 500 „ „ l50OO ># 

5>34*> »j 1,000 and over. 

If any child have b'-on advanced by the intestate during his lifetime by 
settlement of portion of the real estate, this is taken into account in the ,11*. 
tribution in the Slates of New Y..,k ami Massachusetts am! other Slates of the 
Union. 
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the concentration of large landed estates in the hands 
of individual owners. When there are no children or 
descendants, then, according to the general law of the 
United States, the property goes to the next-of-kin in 
equal degree ; and amongst collaterals the children of a 
deceased brother or sister take, in equal parts amongst 
them, their deceased parent’s share. No distinction is 
made between kindred of the whole and half blood. If 
the intestate leave no kindred, the property escheats to 
the State, in which it is situated. In Michigan and California 
escheated estates are applied to the support of schools. 
Upon the above general rules of succession the local Acts 
of particular States have grafted some variations, any 
detail of which would be beyond the scope of this work. 
One remarkable provision of the law of Massachusetts 
may, however, be mentioned. Every householder having 
a family is entitled to what is termed an “ Estate of 
Homestead” to the value of 800 dollars, in the farm 
or lot of land and buildings thereon owned or rightly 
possessed by lease or otherwise, and occupied by him as 
a residence. Such homestead and all right and title 
therein are exempt from attachment, levy, execution, or 
sale for the payment of debts, or other purposes. To con¬ 
stitute such estate of homestead and to entitle it to 
such exemption, it must be set forth in the deed of 
conveyance by which the property is acquired, that it is 
designed to be held as a homestead ; or, after the title 
has been acquired, such design must be declared by 
writing, duly signed, sealed, acknowledged and recorded 
in the Registry of Deeds for the county or district, 
where the property is situated. The estate of home¬ 
stead of any householder existing at his death con¬ 
tinues for the benefit of his widow and minor children, 
and can be held by them, if one of them occupy the 
premises, until the youngest child is twenty-one years 
of age, and until the marriage or death of the widow. 

§ 195 Land is sold, transferred or exchanged in the 
Unh'Hi States of America by a simple deed, which may be, 
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and usually is, registered. There is in each county in the 
Union a Registrar appointed by the County Court, whose 
duty it is to register deeds relating to land. The title to Sale , Trans- 
the land passes by the deed, not by the registration ./ 2 ** and Ex ‘ 
Deeds are therefore binding upon the parties, even though C Laml-°Re- 
not registered; but unless registered they are void as gisttaiion. 
against creditors and other purchasers. The registration 
record is notice to all persons of the title of the grantee. 

The Registrar certifies upon every deed presented to him 
the time when it was received, and a reference to the book 
and page where it is recorded. He keeps an Alphabetical 
Index of the names of parties. Every conveyance of 
real estate not recorded by the Registrar is void as against 
any subsequent purchaser, in good faith and for a valuable 
consideration, of the same real estate or any portion of it, 
whose conveyance has been first duly recorded. As a 
security against fraud there is in some of the States a pro¬ 
vision that all deeds must be acknowledged by the grantor 
before a Justice of the Peace, who will endorse a certificate 
of such acknowledgment on the deed. If the grantor refuse 
to acknowledge the deed, the grantee may apply to a Jus¬ 
tice of the Peace, who will summon the grantor and the 
subscribing witnesses ; and if he is satisfied as to the execu¬ 
tion, will make an endorsement accordingly. If the 
witnesses arc dead, the deed may be proved before any 
Court of Record or Probate by proving the handwriting of 
the grantor and the witnesses. When conveyances and 
other instruments have been recorded in the registry, the 
record or a transcript of the record, certified by’ the Regis¬ 
trar, may be read in evidence in any Court within the State 
without further proof, but the effect of this evidence may 
be rebutted. The ordinary fee charged for preparing sim¬ 
ple deeds or leases is from one to two dollars. When, upon 
the conveyance of valuable property, careful abstracts have 
to be prepared and legal opinions obtained, the expense 
may be hum ro to ioo dollars or even more. In the State 
of New York conveyances cost from £\ to f.z : and in Cos ' n - f r °"* 
California from £i to £xo. In Louisiana deeds arc usMally 
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executed before a public notary, whose fee of about ten 
dollars is paid by the purchaser. The cost of registering 
an ordinary deed is from 50 cents to a dollar. In the case of 
all deeds the cost of registration depends upon the length 
of the document, the charge being eleven cents per lolio. 
Stamp-duties have been imposed since the Civil War in 
'''tamp -duty, order to pay off the debt thereby incurred ; and every con¬ 
veyance must now bear a stamp of 5 ° cents for each 5 00 
dollars of the consideration-money. 

§ 196. Although tenancy, as a system, does not exist 
generally in the United States of America, land is let in 
most of the States, when it suits the convenience of parties. 
In Massachusetts and Rhode Island farms of various sizes 
Tenancy as a are rented, varying from 30 to 500 acres. In California farms, 
seldom less than 80 acres in extent and often comprising 
as much as 8,000 acres, arc let to tenants ; but no lease of 


System non 
existent in 
the United 
States, but 
occasionally 
found in 
some Slates. 


agricultural land can be for a longer term than ten years. 


In Alabama and Florida tenancies exist, though they are 
not very common. A person renting land generally takes 
the whole farm or plantation, and usually for a single year. 
In Georgia holdings from 40 to 160 acres, and in Maryland 
holdings from 25 to 400 acres in extent are occasionally 
let to tenants. In the State of New York, an Act came 
into force on the 1st January 1847, which provided that no 
lease or grant of agricultural land for a longer period than 
twelve years, made thereafter and in which any rent 01 
Lon* Terms ser vice was reserved, should be valid. A similar provision 
prohibited, or was adopted in Michigan in 1850. In none of the States 
are long leases of agricultural lands usual. T ne relation of 
landlord and tenant may be created by parol or by written 
agreement. Writing is more usual; and in Georgia, where 
Creation of the English Statute of Frauds is still in force, is necessary 
Tenancy. j n case Q f a lease for more than three years. In 

Pennsylvania a lease for more than three years, it not in 
writing and signed by the parties, has the effect ot a lease 
for a year only. In every case in which there is no agree- 
rn< nt as to the term, the presumption is that the tenancy is 
Holding aver, for o^e year only. No tenant is considered to have a right 
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to continue to occupy his holding without his landlord’s 
consent ; but if he is allowed to hold over for a month after 
the expiry of his lease, the law presumes the revival of the 
tenancy for a whole year but not longer. In some places 
when the tenancy has continued from year to year by 
mutual consent, a three months’ notice is necessary in 
order to determine it. The tenant’s interest is by law 
assignable in the absence of any agreement to the con¬ 
trary, the common law of England governing this and 
other matters. Most written leases, however, contain pro¬ 
visions prohibiting assignment or subletting without the 
landlord’s consent. Subtenancies are very unusual. 

§ 197. Rent is variously paid in money, or in kind, 
or by a share of the produce. Its payment is regulated 


by the agreement of the parties—it is the subject of 
contract, not of custom. The landlord’s power of raising 
the rent is unrestricted by law—but the tenant’s power 
of refusing to pay increased rent is unfettered by any 
exigencies of his position in a country where unoccupied 
land is in abundance ; and the latter power is as yet by 
far the stronger. Formerly the payment of rent in kind 
was very common, 1 lI but in the older States these rents 
have in many instances been commuted for money pay- 


1 “The best way of reserving perpetual rents,” says Mr. Kent, if 

it be intended that rent should always be of 'the same value, is to 
stipulate that the payment be in kind, such as wheat or oilier pro¬ 
duce, or in cattle or poultry. This was the almost universal practice in 
ancient times, and a great proportion of the ancient leases in New 
^ ork, in the manor counties, were of that description. By the Statute of 18 
1'diz. one-third part of the rent upon college leases was directed to be re¬ 
served in com, to be paid e ither in corn or in the current prices at the 
nearest public market. YVe have an instance in New York of the same 
provident foresight in the act of instituting the University, and limiting its 
annual income to 40,000 bushels of wheat. This arrangement saves the in¬ 
terest of the persons* in whose favour rent is reserved, from sinking 
depreciation of money, owing to the augmentation of gold and silver, and 
the accumulation of paper credit. The rents which have l>een reserved in 
corn, says Dr. Smith, hav< preserved their value much better than those 
v'hich have been reserved in money.”— Commentaries on A merit an Law, Voi. 

lI b § 463, P- 597 - 
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mcnts. For example, the former rent of a farm of 174 
acres in the Livingstone Manor in the State of New York 
was twenty bushels of wheat and six hens annually ; and 
this was commuted into 50 dollars a year. In Maryland, 
on the other hand, payment of rent by a share of the 
produce is said to be on the increase ; and in the Southern 
States it has of late years become very usual to let farms to 
tenants on condition of receiving a portion of the produce. 
In Massachusetts and Rhode Island money-rents are usual, 
but farms are also rented ‘ to the halves/ under which 
arrangement the tenant bears all the expenses, and pays 
the proprietor interest on a valuation of the stock and 
tools. The landlord then receives one-half of the gross 
proceeds from sales of the produce, the tenant retaining 
the other half. In cases of this kind it is usually sti¬ 
pulated that the tenant shall sell no hay off the farm. A 
common mode of letting land in Virginia is for the land- 
owner to give the farm for a single year, the tenant 
working it and finding his own agricultural implements. 
The landowner then receives two-fifths of the agricultural 
produce, such as grain, hay and the like ; and one-half 
of the fruit, poultry and produce of live stock. In those 
cases in which the landowner gives the land merely, the 
labouring tenant keeps the fences in repair, and finds his 
own teams, implements and seed. The -landlord then 
receives one-quarter of the cotton and one-third, of the 
corn. Occasionally the planters give the labourers half of 
each week and all the land they can cultivate in this 
time, paying them wages for the remaining three days. 
In Alabama and Florida rent is in many cases made pay¬ 
able in kind, either by a stipulated number of bales of 
cotton or a specific portion of the crop. In California 
similar arrangements are made, one-fourth of the produce 
being given on the ground, or one-fifth in bags delivered 
at the nearest shipping port or railway station ; or some¬ 
times the landlord .supplies seed, ploughs, reaping and 
threshing machines—in fact everything but labour and 
horsC-s—and divides the crop with the tenant. 
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§ 198. In the State of Texas, an “Act concerning Rents,” 
passed in 1843, enacted that all persons granting a lease 
ot lands or tenements, either at will or for a term, shall 
have a lien upon all the property of the tenant, upon such 



premises for the payment of the rents becoming due under 

such lease, whether the same be paid in money, cotton, 

corn, or whatever else may be raised upon the rented Special 

premises ; and in any case where the rent is to be in corn, 

cotton or other articles raised upon the rented premises, in Texas 

it shall not be lawful for such tenant to remove off the ^ nu ^ 1 
r 1 Carolina. 

piemises any of such corn, cotton, or other articles in 

which the rent is to be paid ; and such lien shall continue 
and be in force so long as such tenant shall occupy the 
rented premises, and for three months thereafter. Land¬ 
lords were empowerd to apply to any Justice of the Peace 
for a distress-warrant to seize the property of the tenant 
when the rent became due ; but any person applying must 
now give a bond to indemnify the tenant, if the distress-war¬ 
rant should have been illegally or unjustly sued out. It was 
subsequently provided that landlords should not have a 
preference over other creditors as to any portion of the 
tenant’s property except the crop raised upon the rented 
premises ; and that the three months’ lien just mentioned 
should be limited to the same crop. In South Carolina 
rent is very commonly paid by delivering a share of the 
produce of the land. Here also there has been special legis¬ 
lation upon the subject. An Act was passed in 1869 “ to 
protect Labourers and Persons working under Contract on 
Shares of Crops.” This Act provided that all contracts 
made between owners of land and labourers shall be 
witnessed by one or more disinterested persons, and, at 
the request of either party, be duly executed before a 
Jus;ice of the Peace or Magistrate, whose duty it shall be 
to read and explain the -aine to the parties—that such 
contracts shall clearly set forth the conditions upon 
which the labourer engages to work, embracing the length 
°f time, the amount of money to be paid, and when ; if 
it be on shares of crops, what portion of the crop or crops. 
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The Act further provides that, whenever labour is per¬ 
formed under contract on shares of crops, such crops shall 
be gathered and divided off before they are removed from 
the place, where they were planted, harvested or gathered, 
The division is to be made by a disinterested person when 
desired by either party to the contract. Such disinterested 
person must be chosen by and with the consent of the 
contracting parties. Whenever the parties fail to agree 
upon a disinterested person, or if complaint is made that 
the division has been unfairly made within ten days after 
such division, it is declared to be the duty of the Justice 
of the Peace or Magistrate residing nearest the place 
where such crops are planted, harvested or gathered, to 
cause, under his immediate supervision, such equitable 
division as may be stipulated in the contract. Such 
disinterested person, or Justice of the Peace 01 Magis¬ 
trate, is to receive a reasonable compensation for his 
service, to be paid by both of the contracting parties 
according to their several interests, except in cases of 
an attempt to wilfully defraud the othei by one of 
the contracting parties, in which case such compensa¬ 
tion shall be paid by the party so attempting to defraud 
the other. If either party is in debt to the other for 
any obligation incurred under contract, the amount of 
the said** indebtedness may be then and there settled 
and paid by such portion of the share of the party so in¬ 
debted as may be agreed upon by the parties themselves, 
or set apart by the Justice of the Peace or Magistrate, or 
any person chosen to divide the crop. Whenever labourers 
are working on shares of crops, or for wages in money or 
ot h er valuable consideration, the. by t e Act 

to have a prior lien upon the crops, in whatsoever hands they 
may be. The portion of the crops belonging to them, or 
tbc amount of money or other valuable consideration 
due. is recoverable by action in any Court of competent 
jurisdiction . 3 Whenever any such contract is violated or 


‘ The provisions of the Act haw been reproduced above almost verbatim. 
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attempted to be violated, or whenever fraud is practised or 
attempted to be practised, by either party at any time 
before the conditions of the contract are fulfilled and the 
parties released from their obligation, complaint may be 
made before a Justice of the Peace or a Magistrate, or may 
oe carried before any Court having jurisdiction. The land- 
owner or his agent is liable to a fine of not less than 50 and 
not more than 500 dollars for practising, or attempting to 
practise, fraud either in keeping accounts between him and 
the other party, or in the division of the crops, or the pay- Penally for 
ment of the money or other valuable consideration. The F rau<l or 
labourer may be sentenced to fine or imprisonment for coiitractf 
tailing wilfully and without just cause to give the labour 
required of him by the terms of the contract, or in other 
respects refusing to comply with the conditions of the 
contract, or fraudulently making use of, or carrying away, 
any portion of the crops, or anything connected therewith 
or belonging thereto. The Act also provides for punish- 
nig misfeasance on the part of the disinterested person, 
the Justice of the Peace or the Magistrate. There is a 
difference between this legislation and that of the State of 
f exas in this—that the latter State regards the cultivator 
as a tenant , and its legislation was directed to protect the 
landlord, while in South Carolina the cultivator is regarded 
as a labourer , and it is for his protection especially that the 
Act of this State was passed. 

§ 199. The legal means for the recovery of rent in 
most of the States is by distress, the tenant having the 
right of replevin. ..In -omc States the landlord must 
have recourse to a summary proceeding to establish the ji ecovery 
amount due, and for this amount, when proved, he has a of Rent. 
first lien on the tenant’s property on the premises, or 
wherever it may be found, if it be removed after the com¬ 
mencement of proceedings. Tenants holding over without 
permission, and tenants liable to eviction for non-payment Eviction. 
°f rent or for breach of the special conditions of their lease, 
may b c evicted by a summary proceeding before a Justice 





<SL 

Landholding ; and the Relation of Landlord 


of the Peace. 3 There is usually a right of trial by jury, if 
the matter in controversy is of the value of twenty dollars. 
The proceedings usually take about ten days or less. If 
the defendant being defeated carry the case by appeal to 
another Court, he must give recognizances with sufficient 
security for the payment of all rent that many be due, and 
all damages which the plaintiff may sustain in consequence 
of possession being withheld. In cases in which there is no 
written agreement, the landlord must, before the commence- 
Notice to mentof eviction proceedings, give the tenant notice to quit. 
neccslanj. ^ the tenant pays his rent annually, he is entitled to six 
months' notice; if half-yearly, to three months’ notice. In 
Massachusetts, three months’ notice is required in the case 
of tenancies-at-will; or if the rent is payable at intervals 
of less than three months, then a notice equal to any such 
interval. In Massachusetts and .Rhode Island fourteen 
days’ previous notice is required before an action to evict 
for non-payment of rent; and a tenant defeated in any 
such action may, by paying all arrears of rent, interest and 
costs four days before the return of the writ, retain posses¬ 
sion of the premises. In California, if the rent remains 
unpaid for three days after it is due, the landlord may 
serve a written demand of possession of the premises vvith- 


Summanj three days; and if possession is not surrendered, he 

Eviction in may, upon a verified complaint, obtain a summons from 
ZudoZZin the County Court, to which the tenant has ten days to 
e ° rgWt answer. If no answer be made, the plaintiff obtains judg¬ 
ment forthwith. In Georgia the proceedings are still more 
summary. The landlord makes affidavit before a judicial 
officer that the tenant is indebted lo him for rent, stating 
the amount, or that he holds over, as the case may be, 
whereupon the judicial officer issues a writ of possession, 
and the sheriff or constable evicts the tenant If the ten- 


* Where a tenant wrongfully holds over, tb- remedy is in some State - 
termed 4 * Process of Unlawiul Detainer.” Forcible entry is not allowed ; it 
is expressly forbidden by the Statutes of Massachusetts. 
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ant desire to resist the eviction, he must make an affidavit, 
traversing the alleged grounds of eviction, and must give 
a bond with security for the payment of the eventual ‘con¬ 
demnation money/ If his rent is unpaid, he is allowed 
no time ; but must pay at once or quit. Improvements 
especially to buildings are usually made by the landlord 
or are the subject of agreement between the parties. It 
is frequently stipulated that the landlord shall take the Improve - 
improvements, or the tenant buy the ground, each at an X yjniLd l * 
appraised value, and at some specified time. Improve- States. 
ments to buildings become part of the real estate, and the 
property of the landlord. Improvements and fixtures 
made by a tenant for the purpose of trade or commerce 
are removable by him. But in the case of agricultural 
improvements, if the tenant make them without any 
special agreement with his landlord, and they are not 
removable, he has in most States no right to compensation 
upon quitting the land. In Louisiana the tenant may re¬ 
move improvements, which are removable without injury 
to the realty. If the landlord keep them, he must pay 
the value of them, appraised by a Court or a jury in 
case of suit. In California the tenant may remove division 
fences between fields which he has himself erected ; but 
not fences between properties. The latter are, however, 
generally erected by the landlord. The question of im¬ 
provements has not as yet become a very important one 
in the United States of America, as high farming has not 
been introduced, and tenancy is an exceptional mode of 
landholding. 

§ 200. Before the Revolution, and immediately after 
the independence of the United States, large tracts of land 
in the State of New York were granted to private indivi¬ 
duals, at the earlier period for the purpose of encouraging 

, . . ° - ° / enanco .? 

immigration and settlement, and at the later period as the f or \m Years 
reward of public or military services. The grantees leased in ih £ Slale 
portions of these tracts to settlers for periods of 999 years, /J 
°n the annual payment of small sums, or the yearly delivery 
°f a stipulated quantity of grain or other produce, and in 
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some cases the rendering of a number of days’ labour. 
These tenancies were created on the Van Rensalaer and 
Livingstone estates and some other similar grants. The 
quantity of land included in each demise generally exceeded 
100 acres, forming a large and profitable farm. The produce 
and labour rents have been almost all commuted for fixed 
money payments ; but the making of money payments has 
in many instances been resisted by the tenants, notwith¬ 
standing that these payments bear a very small propor¬ 
tion to the present value of the farms. All improve¬ 
ments have been made by the tenants at their own 
expense, and this seems to have been regarded by them as 
creating a right to the absolute ownership of the property. 
Of late years the landlords have endeavoured to induce 
the tenants to capitalize and purchase the rentals, thereby 
converting themselves into absolute proprietors ; but the 
sums paid as rent are so small that the tenants are rather 
indifferent about taking this step. The resistance at one 
time offered to making any payments at all led to serious 
disturbances, which arc said to have occasioned the enact¬ 
ing of the provision that no lease or grant of agricul¬ 
tural land for a longer period than twelve years, in which 
any rent or service is reserved, shall be valid. 4 The dis¬ 
turbances just mentioned appear to be an exception to 
the general rule that the relation., between landlords and 
tenants are friendly in the United States. Tenants arc 
well able to look after their own interests, and, in some 
State;, it is said that it is not the tenants but the 
landlords who require legislative protection. 


4 An account of certain special tenures in Pennsylvania known as * ground- 
r-- nts* has already been given- See G/v/V, p. 34, tu U, There is in Amer¬ 
ica a light land tax, about one per cent, of the appraised value of 
the land. 
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CHAPTER XVII. 


Landholding in Australia, (New South 11 7 ales^ Victoria , 
Queensland , South Australia , Western Australia ), 77 w- 
niania , and Nezu Zealand. 


§ 201. The First British Settlement in Australia was 
made towards the close of the last century at Botany Bay 
by Captain Arthur Phillip, R.N., who landed near the 
spot where Sydney now stands, on the 26th January 1788, Foundation 
for the purpose of founding a penal settlement. 5 This ^ 
settlement became the Colony of New South Wales, which Wales. 


originally included Van Diemen’s Land (now called 
Tasmania), Victoria and Queensland. But these were 
subsequently separated and constituted distinct colonies— Separation 
Van Diemen’s Land in 1825, Victoria in 1851, and ‘piemen's 
Queensland in 1859. The aboriginal inhabitants of Aus- Land, 
tralia lived by hunting, had no settled homes and did 
not practise agriculture, of which they had no knowledge. 6 
No difficulty, therefore, arose with them about the occu¬ 
pation of the land ; and the whole territory of Australia 
Was practically treated by the British Government as 
unoccupied. According to the law of England, unoccu- 


8 Between this year and 1840, when transportation to this colony ceased, 
a total number of 137,161 convicts were sent to New .South Wale-;. Between 
*838 and 1878, 207,616 free immigrants landed in the colony. 

* According to Vattcl, erratic races of people, who sparsely inhabited im¬ 
mense regions and suffered them to remain a wilderness, because their sub¬ 
sistence was drawn chiefly from the forest, had little or no territorial rights. 
He observed that the cultivation of the soil is an obligation imposed by nature 
u Pon mankind, and the human race could not well subsist, or greatly multiply, 
rude tribes, which had not advanced from the hunter state, were entitled to 
claim and retain all the boundless regions through which they might wander, 
—theit Ucs Go; \ c. I. s. 8l, ?.<*). 
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pied territory, of which possession has been taken by the 
Crown or its subjects, vests in the Sovereign, and private 
titles must thereafter be created by Royal Grant. By 
virtue of this principle the immense area of Australia 
vested in the Sovereign of Great Britain, from whom 
immediately, or mediately through the Governors of the 
Colonies, private individuals have obtained grants. Ihc 
Governor of each Colony holds a commission, which 
authorizes him in the name and on behalf of the Sovereign, 
to convey the waste lands to those who obtain grants under 
the rules for the time being in force. Except by a grant 
under the public seal of the colony, issued in pursuance of 
such a commission, no private person can establish a 
valid title to land. The conditions under which such 
grants are now made are embodied in regulations drawn 
up for each colony ; but in the early part of the present 
century large tracts of land were occupied in an irregular 
manner, and under the earlier land rules individuals 
acquired title to very large tracts of land, which have 
since in a comparatively short space of time become pro¬ 
perties of enormous value. Many persons consider that a 
grave error was committed in allowing individuals to become 
the owners of large areas of land, which should have been 
reserved for partition amongst the people in allotments 
proportioned to the moderate requirements of single fami¬ 
lies of cultivators ; and more than one attempt has been 
made to undo what has been done in this respect. 

§ 202. Free settlers were not at first allowed to enter 
the convict colony of New South Wales, but more than 
one Governor recommended their introduction, and the 
prohibition against free immigration waswithdrawn in 1821, 
whereupon a considerable influx, chiefly of Scotchmen* 
. began. At first, grants of land were given without pur¬ 
chase ; but free grants except for public purposes ceased 
in 1831, and the land was put up to auction at a minimum 
upset price of 5^ per acre, except in the ease of town 
allotments, for which the upset price was more. I he fund 
created by the sale of the land was applied in part to 
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defray the cost of free immigration, which was at fiist 
confined to females with a view to rectify the disproportion 
of the sexes. This fund, which in 1832 was little more 
than £ 1 2,000, increased in five years to £129,000/ Besides 
those who entered upon the occupation of land in a legu- 
lar manner under free grants or subsequently by purchase, 
there were a considerable number of persons, who pastured 
cattle over large tracts to which they had obtained no title 
by grant or purchase or even by licence. In the infancy 
of the colony, when land was practically valueless, the 
owners of flocks, like the old nomads, pastured them where 
they pleased, without question or let or hindrance; but 
the nomadic phase of existence was of very brief duration. 



7 Lord John Russell, in his Despatch of the 14th January 1S40, upon the 
occasion of the appointment of the first Colonial Land and Emigration Com¬ 
missioners, stated that the Sovereign held the land in trust for the public good, 
and could not, without a breach of that trust on the part of the ministers of 
the Crown, be advised to make free grants ; that the land must first be appro¬ 
priated to public uses and for the public benefit : that of these uses the most 
important were public works, having for their object the future improvement 
of the colony—such as roads, quays, towing paths, sites of public buildings 
and military defences, sites of churches, school-houses, cemeteries, and places 
for public recreation and health ; that, when these objects were provided for, 
the next me of the waste lands was to create a public revenue by their sale ; 
that the appropriation of part of this revenue to the ordinary exigencies of 
the public service would probably be found inevitable in every colony ; that 
‘•Cole fully admitting and insisting on the principle that the Crown lands in 
the colonies are held in trust, not merely for the existing colonists, but for 
the people of the British Empire collectively, it L perfectly consistent with 
th*t opinion to maintain that in applying the proceeds < • 
essential purposes of local good government, which must otherwise be un¬ 
provided for, the real interest of the empire at large, not less than that of 
the colony itself, will be best consulted ; that the funds raised by the sales of 

land wuuld be applied to immigrati >n far, but only so far, as /.hu might 

be compatible with a due regard C $sary dorr, 

the local Governments, for which no other resource could be found ; that the 
colonies should gradually provide for these demands by import duties and 
other means, thus leaving the produce of the sales free for the promotion of 
emigration from the United Kingdom. In 1S42 an Act of Parliament was 

pa^ed which prohibited the alienation of lands in ihe Australian colonics 

except by sale, and directed the appropriation of at least one-half the sale* 
proceeds ( 1 immigration. The total nu ml ter of immigrants between .1838 and 
i S78 was 1,270,000. 
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The owners of herds and flocks very soon found that they 
could carry on the business of sheep-farming to much 
better advantage, when they had a local habitation for 
themselves, and proper sheds for shearing, storing and 
packing the wool, while the cost of herding and looking 
after thousands of sheep was much diminished by the 
construction of proper fences. When the sheep farmers 
thus came to settle in particular localities, a serious ques¬ 
tion arose as to their continued occupation of land, to 
which they had no title, and the purchase of which even at 
the low upset price fixed, would (owing to the great ex¬ 
tent of the sheep-runs) have required more capital than 
they had at their disposal. The difficulty was met by 
the grant of annual licences, which entitled the holders 
to graze their sheep and cattle upon large tracts of 
land, to which they thus acquired no further title. The 
issue of these licences or leases had the result of creating 
a great pastoral interest, which forms an important feature 
in the history of the Australian Colonies. The persons, 
who by these leases acquired the right to the use of the 
soil for grazing purposes, were called ‘ Squatters,’ because 
in the first instance many of them had taken possession of 
the land without any right or title whatever ; and even, 
after the issue of licences or leases, they were liable to be 
superseded and set' aside by persons, who by purchase 
acquired title to the whole or any part of the land over 
which their grazing rights extended. 8 Persons who desired 
to purchase were allowed to select lots freely wherever 
they pleased. They came thus to be called ‘ Free Selectors.’ 
When the whole of a Squatter’s sheep-run was purchased 
by a Free Selector, the Squatter had to take his flocks and 
herds elsewhere in search of suitable unsold tracts. But 
occasionally the Free Selector did not purchase the whole ; 
he picked out the best parcels and left the worst to the 

8 The term ‘ Squatter’ is applied to a person who settle.*, on land without 
title or pretence to title. It appear i to have conic from America and to have 
been there originally applied to persons who settled on lands belonging to the 
Indio is without having acquired ’»tie from them by purchase—S 0 anti, p. 3b2. 
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Squatter, who had to content himself therewith or abandon 



the whole tract, and seek new pastures in another part of 
the colony. 1 hus it happened that a certain antagonism 
came to exist between the Squatters and the Free Selectors, 
their interests being mutually opposed. 

§ 203. During the Governorship of Sir George Gipps 
(1838-1846) New South Wales received a Constitution, and 
a responsible Government with a Legislative Council was 
established ; but the control and management of the 
Crown Lands were retained by the Executive. It was now 
proposed to increase the amouhts charged for Squatter’s 
licences or leases, whereupon a strong opposition was 
organized, and a Pastoral Association formed for the pro¬ 
tection of the Squatters’ interests. The question which was 
thus raised for settlement was by no means an easy one. 

The chief employment in the colony was sheep farming Difficulties 
and the production of wool, and the chief interest at the °( ihe s 9 uatm 
time was that of the persons who followed this employment. tmg Q uesil0n ' 
Under the rules in force these persons could obtain no legal 
right, except from year to year, to the lands which they 
required for grazing their flocks. No price could be fixed, 
so low that the sheep-farmer could afford to purchase suffi¬ 
cient land for his purpose. At the same time the permanent 
alienation of large tracts without payment was opposed to 
the principle deliberately adopted and enunciated by the 
Home Government, was unjust to future emigrants from 
England, and opposed to the prospective interest of the 
colony. The Pastoral Association addressed remonstrances 
to the British Ministry and forwarded petitions asking for 
leases, fixity of tenure and the right of pre-emption. In 
view of these facts and considerations, the great object to 
be achieved was to frame a measure, which would confer 
all that was necessary for the wants and welfare of the 
Squatters without sacrificing the future and permanent 
interests of the colony. In order to accomplish this 
object the whole country was divided into * settled,’ 1 inter¬ 
mediate and unsettled districts. Leases of ‘ unsettled ’ 
lands were granted to the Squatters for terms of fourteen 


C 2 






«l NIST# 



386 l .andholding, and the Relation of Landlord 


<SL 


Solution hy 
granting 
Lenses with 
a Right of 


years, no higher payment being required than that which 
they had made when holding from year to year. Upon 
the expiry of the term they were allowed a right of 
pre-emption ; and, if they did not wish to exercise this 
right, they were entitled to pecuniary compensation for 
any improvement which they had made. They were also 
J re-emption, allowed to buy any separate parts of their runs which 
they desired ; thus receiving encouragement to erect perma¬ 
nent and comfortable buildings, and to engage in agricul¬ 
ture. The class of Intermediate lands was intended as 
a provision for the more immediate wants of settlers ; and 
in this class were included such lands as, in the gradual 
advance of cultivation, were likely to be sooner required 
by purchasers for agricultural purposes. Of these lands 
the Squatter was allowed to obtain a lease for a term of 
eight years only, and subject to the condition that at the 
end of each year the Government might, after due notice, 
offer any part of the land for sale to an intending pur¬ 
chaser of the fee-simple. But in the case of Intermediate 
lands also the Squatter was allowed a right of pre-emption* 
and was otherwise secured against pecuniary loss. 0 

§ 204. The sale and settlement of land in New South 
Wales are now regulated by an Act of 1861, which was 
amended in 1875 and again in 1880. After the reservation 
Existin'* of suitable sites for churches, schools, parks, works of 
Rules for the defence and other public works, all Crown lands are to 
Setitemnd 0 /be so ^* Crown lands are divided into four classes:— 
I-nmiin A v (1) 4 Town lands/ being those in, or set apart as a site for, 
/• W Classes a town or village; (2) Suburban lands, being those 

of Land. declared in the Government Gazette to be such ; (3) First 

Class Settled Districts; (4) Second Class ‘Settled Dis¬ 
tricts. Classes (1) and (2) arc sold by public auction only, 
at upset prices, if they are without improvements, of £8 
per acre for class (1) and £2 per acre for class (2), The 
hy upset price of other Crown lands, intended to be sold with- 

,» 10'17on. out conditions of residence and improvement, is not less 


Se^ The Colonial Land and Emi^-aUon Com mi ■ toners' Report , 1S47. 
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r acre. If no sale takes place at the first auction, 
the land may be again put up, or [except in the case of 
classes (1) and (2) ] may in the interim be purchased at the 
upset price, if not previously withdrawn from sale by 
Government. One-fourth of the purchase-money must be 
paid at the time of purchase, and the balance within three 
months. Classes (3) and (4) may also be acquired by an 
arrangement termed ‘Conditional Sale.’ Under the Conditional 
provisions applicable to this arrangement any one, not Sale - 
under sixteen years of age and not a married woman, 
may make to the Land Agent of the District a written 
application for the conditional purchase of not less than 
40, nor more than 640, acres. This application must be 
accompanied by a deposit of one-fourth of the purchase- 
money at £1 per acre, i.e. 55. per acre. The applicant will 
thereupon be declared the conditional purchaser, unless 
there be more than one applicant for the same land in 
whole or part, in which case the successful applicant will 
be determined by lot. After three years and three months, 
the conditional purchaser has the option of paying the 
balance of the purchase-money, i.e. 15J. per acre? and 
leceiving a conveyance in fee, or of paying by instalments 
of not less than one shilling per acre yearly in advance 
within three months after the ist January in each year. 

In either case, however, the purchaser must make a declara¬ 
tion, and must satisfy the Minister of Public Land^, that 
ne has bond fide resided continuously upon the lands and 
has made improvements to the extent and value of six ^ vr 
shilling*, pei acre. He must further continue to reside as to liesi- 
until the expiration of five years from the date of selec- ( l rvCP rmd 

ti»n , «d within three months after the completion of .. 

stteh period oi fn-c years he must make a further declare- 
1 . n * a * 10 ^ cls so rcs ided, and that improvements to the 
\u 11c u at least ten shillings per acre have been effected 

f . n an \‘ 1 ulfiiling these conditions as to resi- 

ence anr improvement, the selector is at liberty to make 
a fresh selection elsewhere, keeping or, if he so wish, 
transferring his first completed purchase. The conditional 
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purchaser may also, before completing his purchase, at any 
time after he has fulfilled twelve months’ residence, transfer 
his selection to any person not under sixteen years of age 
and not being a married woman ; and, in case of transfer, 
the transferree is bound by the same conditions as the trans¬ 
ferrer. If the balance of the purchase-money be not paid 
upon due date, or if the conditions as to residence and 
improvement be not complied with, the land, together with 
any improvements that may have been made, is forfeited 
to the Crown. Conditional purchasers have the advantage 
of being able to obtain pre-emptive leases for grazing 
purposes, when there is available land in the neighbour¬ 
hood, and also leases of adjoining unsettled land to the 
extent of three times the area of their conditional purchases 
and at an annual rental of £2 for each section of 640 acres. 
There are special provisions applicable to land required 
for mining purposes. The above rules have been framed 
with the object of encouraging the immigration of small 
farmers, who will settle on the land and cultivate it; and 
they afford a great facility to the working agriculturist, 
who desires to become a substantial peasant proprietor. 1 

§ 205. Victoria, the most populous and wealthy of the 
Australian colonies, originally formed a portion of New 
South Wales, but, as has already been mentioned, was 
separated from it in 1851. Victoria was originally called 
Port Phillip, and may be said to have been first settled in 



1 Between 1862 and 1879 inclusive, 132,746 selections were taken up, the 
total area selected being 14,530^9 acres. *88o, there were. 39,918 
holdings of above one acre ; there were 489,404 acres under cultivation, while 
some sixteen million of acres had been taken up, but not brought under 
cultivation. It is computed that there are yet from 170 to 180 millions of 
acres available in this colony ; but this includes mountain and other land not 
fit for cultivation. It has been said that agriculture, pure and simple, 
cannot be made profitable in New South Wales, and many large Squatters 
have strenuously maintainor! this opinion. It may not be profitable so as to 
make large fortunes in a comparatively short space of time ; but there is little 
reason to doubt that it will yield a comfortable and satisfactory livelihood 
to those sons of toil, whose ideas of success are regulated by some reference 
to die state of things in the old world, and are not altogether based upon 
the extraordinary experiences of Australia during the last forty years. 
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35 , in which year Melbourne was founded. This first 
settlement was made by free colonists from Tasmania, then 
called Van Diemen’s Land, some of whom purchased 2 a 


tract of land from the aborigines ; but this bargain, being 
made without the permission or consent of Government, was 
afterwards ignored and set aside. Victoria has never been 
a convict settlement, being colonized from the first by free 
immigrants. The first sales of land took place in June 
1837. One hundred half-acre allotments on the site of the 
present city of Melbourne were put up at £5 each, and 
realized from .£25 to £95, the average being £35. 3 In 1841 
the piocceds of the land sales, which had previously been 
included in the general fund of New South Wales, were 
appropriated to the requirements of Port Phillip alone, 
which at the same time was allowed to return six members 
to the Legislative Council at Sydney. Agitation for separa¬ 
tion commenced as early as 1840, and just ten years after, 
this agitation proved successful. On the 1st July 1851 
Port Phillip became a separate colony under the name of 
\ ictoria, and obtained a Lieutenant-Governor and a Legis¬ 
lative Council. I lie subject of the Land-Laws and the 
Squatters forced itself within a few years upon the local 
Government thus created. By an Act of Parliament of 
1 ^ 55 f the administration of the Colonial lands was trans¬ 
ferred to the Colonial Legislative ; and the Squatters’ rights 
and the best mode of dealing with the lands of the colony 
excited interminable discussion inside and outside the 
Legislative Council. Under the old system the Govern- 


Tiic consideiation consisted of 24? pairs of blankets, 30 tomahawks, 100 
knives, 5 ° pairs of scissor, 30 looking-glasses, 200 handkerchiefs, 100 lbs. of 
flour, and 6 sheets ’ A similar bargain for 100,000 acres, in that part of the 
country now known as Geelong, was similarly set aside by Government. 

. noticr sae tx>k place in the following November, when an average of 
zed ‘ Some of the lots sold in 1837 were sold withi two 
for several thousand pounds each. There is a story told of a man to whom a 
lot was knocked down for £80. Believing it to be too dear, he would not 
pay the balance of the purchase-money, and his deposit of £8 was forfeited. 
The lot was resold for £72. Within two years it was valued at £s,»»t 
and after the gold discovery it was sold for 440,000. 
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ment surveyed in those places, which its officers con¬ 
sidered fit ; and sections were sold in this or that locality, 
as to the same officers was convenient The convenience 
of the public or the desire of individuals to acquire lands 
in particular parts of the colony, to which their judgment 
guided them, was not much considered. Then the lots 
were generally too large for the class of intending pur¬ 
chasers, who were further,restricted in their operations by a 
rule, which required cash down or within a month, when the 
lots were sold by public auction. The general result was 
that immigrants, who possessed little capital beyond that of 
their own thews and sinews, were unable to obtain an 
opening on their own account ; and, while the pastoral 
interest was sufficiently flourishing, agriculture made little 
or no progress. 

§ 206. The discovery of gold in the Colony of Vic¬ 
toria in 1851 led to a necessary modification of those 
rights of pre-emption which had been conferred upon the 
Squatters by the rules already mentioned in connection 
Discovery of with New South Wales, of which Victoria formed an 
—-Effect 851 inte 2 ral portion, when those rules 4 were made. Each 
upon the Squatter’s right of pre-emption was accordingly limited 
squatters onc section of 640 acres, and the rest of the land was 
Pre-emption, sold, as it was required. The immense excitement created 
by the gold fields and the enormous influx of immigrants 
in search of the precious metal for a time diverted public 
attention from agriculture and agricultural concerns. It 
was by the gold-seeking and mining colonists, not by 
intending agriculturists, that the Squatting interest was 
first assailed ; and here the attack was too overwhelming, 
too overpowering to be resisted. As soon as the gold mania 
somewhat abated, and people found time for reflection, food 
that would be paid for in gold appeared as valuable as the 
gold itself, and many who had failed as gold-diggers were 
anxious to try the more patient task of cultivating the 


4 These rules were Orders in Council made by the Crown under the author¬ 
ity of an Act of Parliament. 
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soil, which had refused sudden wealth to their impatient 
energy. The high prices which prevailed for all articles 
of food, which had to be imported in order to meet the 
extraordinary consumption, offered hope and encourage¬ 
ment to persons, who understood the cultivation of the Importance 

soil ; and many of those, who were called to assist in °f cnc t oura V- 

mg Agt'icul- 

guiding the progress of the new colony through the crisis of ture. ° 
a sudden access of unexampled prosperity, saw the wisdom 
of promoting the settlement of its lands by a resident 
population and securing the use of the soil for the pur¬ 
poses of agriculture. 5 

§ 207. In 1860 a measure was passed, which opened 
all the Squatting runs to the agriculturists ; and this was 
followed by a more comprehensive Land-Law in 1862. 

During the interval between these two measures, a state¬ 
ment had been drawn up from which it appeared that the 
Colony of Victoria (which is about one -thirty-fifth of 
Australia) contained a little more than 55^ millions of 
acres ; that of this total area 4^ millions of acres had 
been sold, and 1,600,000 acres appropriated for pastur¬ 
age ; that there were still 10% millions of acres suitable The Vi t i 
for agriculture, and of the remaining 38^ millions of Laid AcTTf 
acres about 25 millions were suitable for pasturage. 188 ““ 

Ihe Act of 1862 made it clear that the Agricultural interest* 1 ** 
was to be paramount to the Squatting interest. Lands Paramount, 
suitable for agriculture were to be made available 
to all persons seeking to acquire them for this pur¬ 
pose, as soon as a regular survey could be made, and 
it was hoped (though this expectation was not after¬ 
wards fully realized) that four millions of acres would 
be thrown open to selection within one year after the 
Act came into force, and the remainder at short subsequent 
intervals. The Squatters were allowed to continue in pos¬ 
session of the agricultural lands on sufferance, until the 
survey was made, and alter the survey until the lands were 
taken up by settlers. Eventually, however, it was obliga- 


, • Sec The Colony of Victoria, , by William Wesigarth, p. 480. 
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tory on them to give up the better soils, except so much 
as they were themselves able to purchase, and retire to 
Lenses of the poorer lands suitable only for pasturage. Of these 

Land for latter lands they were allowed to obtain leases for terms of 

nine years; but the Government reserved to itself the 
right of taking the land leased, or any portion of it, for sale 
or any other purpose, notwithstanding the leases. The 
public were not, however, allowed any right of selection over 
the pastoral lands, and the Squatters were liable to no in¬ 
terference except that of Government. In this respect 
the Victoria Act differed from that of New South Wales, 
which latter allowed intending purchasers to select from 
the whole of the Crown lands whether surveyed or not. 
In Victoria the charge to the Squatters per sheep was eight- 
pcncc, 6 while it was only two-pence in New South Wales. 
Although the Squatter, who had taken a lease of pastoral 
lands, could not be intruded upon by the Free Selector, 
he had no protection against the 1 Prospector/ as the 
gold-digger prospecting for mining purposes was termed. 
This privileged individual was allowed to search all over 
the colony for the metal which made it famous. The great 
object of the Act of 1662 was to encourage cultivation 
and improvement by affording facilities to intending resi¬ 
dent agriculturists. The price of the land was maintained 
at twenty shillings an acre, but a long credit without in¬ 
terest on the purchase-money was allowed for half of the 
purchased area. There was a limitation to the quantity 
which each person was allowed to purchase, and residence 
Evasion of was made a necessary condition. It was found, however, 
^Capitalists, that the provisions of the Act were largely evaded, and 
that capitalists, by using the names of other persons, were 


fl By the Victoria Land-Tax Act of 1877, pasturage land was divided into 
f-jur ckiss< s ; (i) First class, carrying {i.e. that will feed) two or more sheep to 
the acre-—this is assessed for the purposes of the Act at £4, and is to pay 
is. an acre ; (2) Second class, carrying three sheep to two acres, assessed at 
£$, and to pay 9^. an acre ; (3) Third class, carrying one sheep to the acre, 
assessed at £2 and to pay 6 d. an ac*e ; {4) Fourth class, carrying less than one 
sheep to the acre, assessed at £\ } and to pay 3 d. an acre. 
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buying up the best lands for speculative purposes; and 
an amendment of the Act became necessary in conse¬ 
quence. 

§ 208. The settlement of lands in the Colony of Vic¬ 
toria is now regulated by the Land Act of 1869, which 
came into force on the 1st February 1870. It was to have 
expired on the 31st December 1880, but was continued 
and amended by an Act passed before its expiry. This 
Act, like the corresponding Act in New South Wales, The Victoria 
provides in the first place for the reservation of suitable Lnnd Act °t 
lands for public purposes. It then deals with the alien- lbC9, 
ation of Crown lands, which may either be purchased or 
obtained upon licence or lease. Public sales by auction 
take place once a quarter or oftener. The upset price 
is not less than 205*. an acre ; and purchasers must pay 
down fifty percent, of the price, and the balance, under 
penalty of forfeiting the deposit, within one month. If Sale of Land 
land put up at more than 20i\ an acre be not sold, it may hy f> * hlic 
be put up at another sale at a reduced upset price not less uc wn ' 
than 20^. an acre j and until directed to be so put up, may 
be purchased at the previous upset price, or at the highest 
price bid at the first auction. Unoccupied lands, whether 
surveyed or not, can be obtained by licence or lease. The 
intending licensee must apply to the Land Officer of 
the District, and at the same time deposit the fee for 
one half year’s occupation. If a licence is required 01 
unsurveyed lands, the applicant must mark out and 
describe the boundaries, which will be liable to adjust¬ 
ment at any time during the term of the licence. A 
licence will then be issued for the occupation of land not 
exceeding 640 acres, for three years, at a fee of two 
shilling s a year per acre, subject, however, to the following "Lincte bu 
conditions: (1) the fee must be paid half-yearly in ad\ ance; ^ ieenc* or 
• v 2) the licensee may not assign (except by will) or sublet ; ijULHe ' 

( 3 ) ^ cens ^e must enclose the land with a substantial fence 
within two years ; (4) he must cultivate every year one 
acie out of ten ; (5) he must make substantial improve 
ments to the extent of £1 an acre before the end of the 
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third year of the licence ; (6) he must within six months 
after the issue of the licence enter upon the allotment and 
continue to reside personally thereupon. The licence may 
be annulled for the breach of any of these conditions. 
Tf the licensee fulfil all the conditions, he is entitled to 
obtain, within thirty days after the expiry of the three 
years, a Crown grant upon payment of 145*. an acre ; or, 
if he prefer, a lease for a further term of seven years at 
a rent of 2 s. an acre payable half-yearly in advance, such 
lease to contain covenants for the payment of rent, and 
for re-entry in case of non-payment. Upon payment 
of the last half-yearly instalment of rent, or at any 
time upon payment of a sum sufficient with the rent 
previously paid to make up £1 per acre, the lessee 
is entitled to a grant of the land in fee. The licence or 
lease does not confer the right to search for, or take, 
minerals. The amending Act fixed the term of the 
licence at six years, the term of the subsequent lease at 
fourteen years, and the occupation fee at one shilling an 
acre. The strict conditions as to residence and improve¬ 
ments were introduced with a view to prevent the purchase 
of land by speculating capitalists ; but they have been 
recently relaxed as regards residence, a non-residence 
licence being chargeable with an occupation fee of is. 6 d, 
so as to make the cost of the land £1 Ws. per acre; 
and residence within five miles for five years being 
accepted as sufficient in certain cases. The right to 
occupy ‘runs’ for pastoral purposes is to be put up to 
auction in future. The size of the runs is to be settled 
by the Governor-in-Council, provided that no run is to 
be larger than is sufficient to carry all the year round 
4,000 sheep or 1,000 head of cattle. 7 


1 Up To the 31st December 1879 the total area alienated was 11,737,71% 
acres, of which 4,610 acres were granted without purchase. The area in 
process of alienation by deferred payments was 7 < 459 > 45 2 a cjcs. The total 
amount realized by the sale of Crown lands from the founding of the colony 
to the 31st December 1879 was ;£i9,136,5being an average of £1 12s. 
7 %<i. per acre. The total area remaining available for free selection at the 
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§ 209. Queensland, the youngest of the Australian 

Colonies, was separated from New South Wales in 1859 i 
and this name was then given to it for the first time. It 
was previously known as The Moreton Bay District, the 
first settlement having been made in the Bay so named in 
1825, when a convict depot was established near the present 
site of Brisbane. In 1839 convict immigration came to an 
end, and in 1842 this district was thrown open to free settlers. 
In 1856 the total population was 17,082. In 1861, two 
years after the separation, it had just doubled, and the 
progress of the colony has been steady ever since.’ The 
greatest part of the population have been engaged in 
sheep-farming and cattle-raising, 8 and the pastoral element 
has been by far the most important ; but of late years 
mining and agriculture have received considerable develop¬ 
ment, and now employ a considerable number of the 
inhabitants. Some of the sheep-runs are of enormous 
extent, including an area of ten,’ twenty and in some 
instances one hundred square miles. Leases of unoccu¬ 
pied land in the outside or unsettled districts, in tracts not 
less than twenty-five square miles or more than one hun- 
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dred, are still granted for terms of twenty-one years, at a Pndord 

rental of five shillings per square mile for the first seven °f, 

..... * * Lund m the 

years, ten shillings for the second, and fifteen shillings for Unsettled 

the third similar period. It is a condition of these leases Districts - 
that the land shall be stocked with sheep or cattle equal to 
one-fourth of its carrying capacity, which is taken to be 
one hundred sheep or twenty head of cattle per square 
mile. Upon the expiry of the twenty-one years, the leases 
may be renewed in whole or in part according as the land 
is or is not required for sale. Applications for new runs 


end of 18S0 was 9,812,892 acres. The number of landowners in Victoria 
is over seven thousand, of whom 153 hold above 15,000 acres. Some few own 
above 40,000. 

In 1S79 there were in this colony over 7% millions of sheep, 2^ millions 
of cattle, and 150,000 horses. Some Squatters possessed thicks of more 
than 100,000 sheep. Farmers holding 500 to 5,000 acres and grazing from 
200 to 3,000 sheep are a very prosperous set of men in Queensland, 
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must be accompanied by a deposit of a year's rent. The 
alienation of Crown Lands in Queensland was regulated 
by an Act passed in 1868. Lands, required for settle- 
Crown Lands ment, were reclaimed from the Squatters by proclamation, 
Act of I8G8 anc ^ ^ en c ^ assi *^ ec ^ by a Commissioner into (1) agricultural, 
(2) first class pastoral, and (3) second class pastoral. Any 
British subject not under disability might select for him¬ 
self not more than 640 acres of agricultural land to be 
held on a ten years’ lease at is. 6d. per acre per annum ; 
or not more than 2,560 acres of first class pastoral land to 
be held on a similar lease at a rent of is. per acre ; or not 
more than 7,680 acres of second class pastoral land to be 
held on a similar lease of 6d. per acre. The Selector was 
bound to erect substantial boundary posts within six 
months, and to reside in person or by bailiff. Upon the 
expiry of the ten years’ lease, he was entitled to a grant 
of the land in fee-simple ; or he could obtain such a grant 
at any time after three years’ occupation upon paying 
down the balance of the ten years’ rent, and proving that 
he had resided, and that he had spent on the land, in sub¬ 
stantial improvements, ios. an acre in the case of agricul¬ 
tural or first class pastoral land, or 5 s. an acre in the case 
of second class pastoral land. 

§ 210. The alienation and settlement of Crown lands 
in the Colony of Queensland are now regulated by the 
provisions of an Act passed in 1876. The quantity of land 
which an individual may purchase and the price which he 
has to pay vary according to the position and quality of 
the land. The Governor-in-Council is empowered to fix, 
within certain limits, the price and the maximum quantity 
for particular districts. In so doing, he is to have regard 
to the quality of the land and its proximity to market or 
otherwise. The maximum quantity allowed by law is 
5.120 acres, and the Governor may by proclamation reduce 
this to 640 acres ; the minimum quantity is 40 acres. 
Purchasers by conditional selection acquire the land by 
making application for it, subject, however, to their ful¬ 
filling the condition;, as to residence personally or by 
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bailiff, as to bringing a portion of the land annually under 
cultivation, and expending a certain amount per acre on 
improvements. The price of the land is declared, when it 
is proclaimed to be open to selection. The lowest price 
is five shillings per acre, but this may be increased by the 
Governor. If the Selector have complied with the required 
conditions, he will be entitled to the land in fee upon com¬ 
pleting the ten years’ annual payments, into which the price 
(without interest) is divided : or he may, upon the expiiy of 
three years from the date of the selection, pay up the full pur¬ 
chase-money and obtain a Crown grant of the land or claim 
a certificate, which will enable him to transfer his interest. 

In addition to the general provisions for the sale of Crown 
lands, there is 111 the Colony of Queensland a special Act 
known as “ The Homestead Act,” passed in 1S72, the ob¬ 
ject of which is to encourage the settlement of small in 
dustrious farmers by enabling them to acquire the fee- n 
simple title to smaller blocks of land at a cheaper rate and ^ Zof 
within the shorter period of five years, the condition of 
continuous personal residence being however peremptory 
I he largest quantity of land which a homestead selector 
may take is 160 acres. Certain tracts supposed to be 
particularly suitable are reserved for this purpose alone, 
and in these tracts the largest selection allowed is 80 acres! 

1 he price is six-pence per annum per acre for five years, 
after which period the homestead selector, having observed 
the condition as to residence, and having made improve¬ 
ments to the extent of ten shillings an acre, becomes the 
absolute proprietor. He may also obtain his title-deed after 
three years by paying the balance of the purchase-money 
and g iving proof of residence and fulfilment of conditions. 9 


j! 79 , th , e ° f 3 - 986,509 acres had b,cn completed! 

1j ’ ’ a ' a elected without the purchase having been 
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§ 211. The Colony of South Australia was established 
by an Act of Parliament passed in 1834, and it was first- 
colonized in 1836 by bodies of emigrants from Great 
Britain sent out by “ The South Australian Colonization 
Association.’’ 1 This Association obtained a grant of the 
territory of the colony from the Crown in 1835 upon con¬ 
dition that the lands should not be sold at less than 12s. 
an acre (afterwards raised to £1), that the funds derived 
from the sale should be appropriated to the immigration 
of poor emigrants ; that the control of the affairs of the 
Association should be vested in a body of Commissioners 
approved by the Secretary of State for the colonies ; and 
that the Governor should be nominated by the Crown. It 
was further stipulated that the colony should be self- 
supporting, and that it should not be used as a penal 
settlement. In 1861-2 No Man’s Land comprising 80,000 
square miles was included in South Australia; and in 
1863 the territory of the colony was enlarged so as to 
comprise what is called “ The Northern Territory/Vformer- 
ly known as Alexandra Land. 2 South Australia thus 
extends from the Southern Ocean to the Indian Ocean, 
and has an area of 903,690 square miles or more than 
578 millions of acres. The first sale of Crown lands took 
place in 1837, and up to August 1839 there were sold 
250,320 acres for £229,736. In 1840 the Home Govern¬ 
ment took the management of the colony out of the 
hands of the Association and placed the sale of the land 

1 The formation of this Association was due in a great measure to the 
exertions made by Mr. Edward Gibbon Wakefield with a view to giving 
practical operation to the system of colonization, which has since borne 
his name. The fundamental principles of this system were (1) no free 
grants ; (2) sale of lands and appropriation of the proceeds to introduce 
immigrant, whose labour would give value to the land sold ; (3) land not 
to be sold except at a price which would preclude labourers from acquiring 
farms and so becoming employers at too early a period. The discovery 
of gold prevented the complete trial of this system. 

* This extension of territory was in connection with the con .-.true Lion of the 
overland telegraph from Adelaide across the Continent of Australia to Port 
Darwin, U is now proposed to construct a railway along the same route, 
defraying the cost by grants of land along the line. 
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conduct of emigration in the hands of the newly- 
appointed Colonial Land and Emigration Commissioners . 

In 1843 more than 320,000 acres had been sold, and 14,000 
immigrants had been introduced from the United Kingdom. 

In the same year provisions were made for Pasture Licences, 
the fee for which was fixed at 1 os. 6 d. per annum with an 
assessment of id. for each head of sheep ; is. for each head Pasture and 
of cattle ; and 2 s. 6 d. for each horse depastured. Any one ° ccn i' atwn 
building a house and residing on the land had further to lcence *' 
take out an Occupation Licence at £5. Originally the 
land in this colony was sold at one uniform price per 
acie , but this rule was subsequently abandoned, and an 
auction-sale at an upset price substituted. In South 
Australia, beyond all the Australian colonies, agriculture Agriculture 
has progressed and flourished, the land being suitable for m o*t success- 
cultivation and more especially for the production ot fuL 
wheat, the yield of which is excellent. It has been calcu¬ 
lated that the food produced in this colony is sufficient 
to support its whole population and afford a surplus of 
one ton per head for exportation, 3 

§ 212. The alienation of the Crown lands in South 
Australia is now regulated by “The Crown Lands Conso¬ 
lidation Act of 1877, which codified and simplified the 
previous regulations upon the subject, and extended the 
quantity of land tenable by a single selector to 1,000 acres. 

Lands arc divided into (1) Country, (2) Town, (3) Subur¬ 
ban, (4) Improved, and (5) Reclaimed, lands. A proper The South 
survey must be made before lands are sold, and all sales 1 nstralia 
are to be by auction after four weeks’consecutive notice Lands Con - 
in the Go\eminent Gazette. No section is to contain *olidation Act 
more than 500 acres, and no individual may purchase more 
than i,ooo acies. 1 own and Suburban lands are sold 
auction for cash only, the upset prices, which must in 




, , , , ~ of the British.Colonics at the Vienna Exhibition 

, . * . c UKiustr y w hich has so widely covered the land with farms, 

h°mesteads, tillttge and fencing of cv , r> - description, has probably never been 
equalled ,n its result m any British Colony, in the same number of years, by 
the same amount of population.” 7 





WHIST/} 


400 Landholding ; and the Relation of Landlord 

no case be less than £1 an acre, being fixed by the 
Governor-in-Council. The purchase-money must be paid, 
one-fifth down at the time of sale, and the balance (under 
penalty of forfeiting the deposit) within one calendar 
month afterwards. The minimum price of Country lands 
is £1 per acre ; of Improved lands £1 per acre and the 
value of the improvements ; and of Reclaimed lands £1 
per acre and the cost of reclamation. These lands are 
put up to auction at the upset price of £1 per acre, and 
the competition is confined to persons, who declare their 
intention of residing upon their purchases. The success¬ 
ful bidder has the right of first choice. He must pay 
down ten per cent, of the purchase-money (and of the 
cost of reclamation or improvements in the case of Re¬ 
claimed or Improved lands respectively) ; and this is con¬ 
sidered as payment of interest on the purchase-money in 
advance for three years. On the expiry of three years 
he must pay a further ten per cent.; and on the expiry of 
six years he must pay one-fourth of the purchase-money, 
Term* of and ten per cent, on the unpaid balance. At the end ot 
0f7hl%r- nine y ears he must the remainder of the purchase- 
chase-Money, money ; and, on so doing, he will be entitled to a grant 
in fee-simple. The purchaser may also at his option pay 
up the purchase-money without interest at the end of the 
first five years ; and upon giving proof of having made 
improvements to the extent of iar. an acre, and having 
fulfilled the other conditions of the agreement, he will re¬ 
ceive his title-deed. He may also at any time during the 
nine years pay off any part of the purchase-money not 
exceeding nine-tenths in sums of not less than £50 ; and 
upon so doing, the interest will be proportionately reduced. 4 
Land not sold to persons undertaking to reside personally 


1 The Crown Land Amendment Act, which came into force on the 1st 
January 1880, altered the mode of payment. Four per cent, interest on the 
purchase-money is payable for the first nine years, after which one-fourth of 
the purchase-money is to be paid. Five per cent, interest is then pay¬ 
able on the balance to the end of the twentieth year, when such balance must 
be paid. 
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is afterwards offered to persons not proposing to reside. 
The conditions to which the selector must bind himself are— 
(1) to reside on the land either in person or by substitute 
nine months in every year until the purchase-money is 
fully paid ; (2) to make improvements"' on the land to 
the value of os. per acre before the end of the second year, 
ys. 6 d. per acre before the end of the third year, and icxs\ 
per acre before the end of the fourth year ; (3) to plough 
and have under cultivation one-fifth of the land during 
every year ; if one-fifth be not cultivated during the first 
year, two-fifths must be cultivated during the second year ; 
(4) not to transfer or assign without the consent of the 
GovernOr-in-Council until the whole of the purchase- 
money is paid. Any breach of these conditions involves 
the forfeiture of the land. 0 

§ 2 1 3. South Australia enjoys the inestimable advantage 
of a simple and effective system of Registration of Title and 
Conveyancing, for which it is mainly indebted to Mr. Robert 
R. Torrens. This gentleman was strongly impressed with 


3 Improvements consist of dwelling-houses or farm buildings, wells, water- 
tanks or reservoirs, draining or cleaning the land, and fencing—the fences to 
be substantial and capable of resisting the trespass of great cattle. All im¬ 
provements arc subject to the inspection and valuation of a Government 
officer. 

a Lands which have been for a certain time open to selection and not sold, 
or put up to auction and not sold, may be offered, in blocks of not more than 
two square miles, on lease for 21 years at an annual rental of not less than 
io.f. per square mile, with the right of purchase at any time during the last 
eleven years of the lease at 20s. per acre. These leases are put up to 
auction and sold to the highest bidder, after full particulars concerning them 
have been laid hefore Parliament for thirty days. The Southern portion of 
South Australia contains 380,070 square miles, equal to 243,244,800 acres. 
Of this area 8,942,415 acres were alienated up to the end of 1880 ; and 
the area held under pastoral leases to the end of the same year was 181,259 
squaie miles at a total rental of ,£55,280. It may be noticed that persons 
under 45 years of age paying their own passages in full to Adelaide can 
obtam from the Emigration Agent for South Australia Land Order Warrants 
of the value of £20 lr. r every adult above twelve, and of £10 for every child 
above one year, and not above twelve years, of age. These Land Order arc 
received in payment of interest on the purchase-money of land open for 
selection or sale, but no land grant will be made for them till after two years' 
residence. 

D 2 
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the grievances imposed upon the Australian colonies by the 
introduction of the English law of real property, which by 
reason of its complexity, its costliness, its insecurity and 
its delay was not only unsuited to the requirements of a 
young and rapidly progressing community, but was likely to 
affect seriously the value of land as a secure and con- 
The South venient basis of credit. Being officially employed in the 
System of 1 Customs Department, he was struck with the facility and 
Conveyance security with which transfers of shipping property are 
gutratio'i of con ductcd, and he conceived the idea of applying to 
Title. ' land the principles by which that property are regulated. 

Being elected by the citizens of Adelaide to represent 
them in the first parliament under the New Constitution of 
1856, he was able to originate the measure which after¬ 
wards became law, on the 27th January 1858, as “The 
Real Property Act.” The Act applies to all land 

alienated from the Crown on and after the 1st July 1858 ; 
but grants previously made may be brought under the 
operation of the Act by proper steps taken for this pur- 
Certificate pose, the parties being referred to the Civil Courts in case 

of Title. Q f an y dispute as to rights or titles previously created. 

In the case of all property to which the” Act applies, a 
Certificate of Title is made out in Duplicate by the Re¬ 
gistrar-General This instrument contains a sufficient des¬ 
cription of the property to which it refers and declares that 
the person therein mentioned has in such property the estate 
or interest therein described. When property held under 
grants made before the 1st July 1858 is brought under the 
operation of the Act, all previous title-deeds arc cancelled 
and superseded by the Certificate of Title made and issued 
under the Act. The Registrar-General endorses upon the 
Certificate of Title particulars of all unsatisfied mortgages 
or other incumbrances, and of every lease, rent, charge, 
term of yeais, or outstanding estate affecting the land. 
One of the duplicate certificates is bound up in the “ Regis¬ 
ter-Book of Real Property,” and the other is delivered to 
the proprietor entitled to the land. Similarly new Land 
Grants are made in duplicate, one copy being bound up in 
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the Register, and the other made over to the person entitled. 
Every Land Grant and every Certificate of Title is deemed 
to be registered as soon as it is marked by the Registrar-' 
General with a folio and volume as embodied in the 
Register-Book. Except in the case of fraud, every Certi¬ 
ficate of Title or entry in the Register-Book absolutely vests 
in the person registered the estate or interest mentioned, 
in the manner and to the effect expressed in such Certi¬ 
ficate or entry. 

§ 214. When land under the operation of the Act is 
transferred, the instrument of transfer, which is to be in a 
prescribed brief form, must be produced to the Registrar- 
General, who enters a description of the parties and of the 
transaction in his Register, and endorses on the instrument 
of sale and also on the duplicate Land Grant or Certificate 
of title the fact of such entry having been made. Upon 
the entry being made by the Registrar-General in his 
Register, the land or interest intended to be transferred 
passes to, and vests in, the purchaser. When the transfer 
is that of an estate in fee-simple, the Land Grant or Certi¬ 
ficate of Title is delivered up to the Registrar-General, 
who cancels and retains it, and issues to the purchaser a 
new Certificate of Title which refers to the original Grant. 
In this way the cumbrous accumulation of records is pre¬ 
vented, every cancelled Grant and Certificate of Title being 
withdrawn from the Register-Book as the volumes require 
fresh binding. 7 When a lease is granted of land under the 
operation of the Act, such lease, which must be in a pre¬ 
scribed brief form, must be produced, together with the 
Land Grant or Certificate of Title, to the Registrar-Gene- 
ial, who will record in the Register-Book the date and 
houi of production and the particulars of the lease. He 
a ill also record the like particulars by memorandum on 
the Land Grant or Certificate of Title. The lease takes 
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’ The Partlamonta 7 Commission of 1857 on the Registration of Titles laid it 
cown a . the fir t requirement, that Registration should be capable of indefinite 
expansion \ui unit becoming so cumbrous ns to interfere with certainty and 
rapidity in making search. 
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effect upon entry in the Register. A similar procedure 
applies to surrenders, mortgages, incumbrances and other 
dealings with the land. “Thus,” as Mr. Torrens observes, 

“ each proprietor, whether of the fee or of any lesser estate 
or interest, holds one instrument and one instrument only, 
evidencing his title ; and this bears upon it the number of 
the volume and folium of the Register-Book, whereon 
memorials of all existing interests, that can affect the title 
of the parcel of land in which that estate or interest exists, 
are exhibited together in the order of time in which each 
such interest was created.” 8 Indefeasibility of title 
is secured by transferring the liability for the error, which 
has deprived a rightful heir or other person of the land, 
from the land itself to the individual who has benefited 
thereby. It is argued with great reason, more especially 
as regards a new country, that there is scarcely any appre¬ 
ciable hardship in compelling the acceptance of pecuniary 
compensation to the full value of the land, whilst grievous 
injury is inflicted by a law which, in restoring to a right¬ 
ful heir his inheritance, bestows upon him therewith the 
capital of innocent persons invested therein, it may be, 
to an amount far in excess of the value of the land itself. 

In order to provide for those cases in which the registered 
proprietor, who benefited by the mistake, is dead or has 
been declared insolvent, the Act provides for the formation 
of an Assurance Fund by a charge of one halfpenny in 
the pound on the value of land first brought upon the 
Liability for Raster l Slid payments may be made from this fund 
error irons- U p 0n a certificate of the Chief Justice and a warrant under 
the hand of the Governor. These provisions apply only 
the Individ* - where an estate or interest has been derived bond fide for 
al ^c t A punO valuable consideration from or through a person wrong- 
anu. u,u . ^ registered through fraud or error ; but the remedy 


0 The South Australian System of Conveyancing by Reg in rat ion of Title by 
Robert K. Ton.cn: . p. 19. The Commission nf 1857 on Registration of Titles, 
observing on the failure of existing systems, said s— “ These Registers are 
signally defective in not presenting at one view ail the documentary evidence, 
'which a party investigating a title may have occasion to see.” 
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by ejectment still lies against persons who have obtained 
certificates of title by fraud. Amongst other practically 
useful provisions, the Act allows the issue of a provisional 
certificate in the case of a Land Grant or Certificate of 
Title being lost, mislaid or destroyed. 9 The Real Property 
Act of South Australia has been found to work so well in 
practice, that its provisions have been adopted by several 
of the other colonies. 

§ 215. The disposal of land in the northern portion of 
South Australia was first provided for by “ The Northern 
Territory Act,” which directed 500,000 acres of country 


9 The advantages fairly claimed for the South Australian System are 

(1) indefeasibility of title, and consequent security and freedom from litigation ; 

(2) a saving of ninety per cent, in the actual cost of transfer, and the further 
possible saving of litigation expenses ; (3) simplicity of procedure, so that men 
of ordinary education may transact their own business ; and (4) expedition, 
fifteen minutes being the average time occupied in filling up the forms and 
completing a transaction. The Registrar-General can be communicated with 
by post or telegraph for purposes of search and information; and parlies 
residing at a distance can send their Land Grants or Certificates of Title, and 
instruments of lease, mortgage, &c. for registration, endorsement, and return. 
The South Australian System combines registration of title and a cheap and 
efiectual means of transfer. It pn sesses enormous advantages over mere 
Registration of Assurances , against which Lord St. Leonards urged so many 
powerful objections, two of which may be quoted. First , ** By the negligence 
of an agent, a purchaser or mortgagee may lose an estate, if the seller or 
mortgagor fraudulently sell or mortgage to another person whose deed is the 
first registered.” Second, “ The number of deeds requiring registry would 
destroy the plan by its own height.” The soundness of both these objections 
has been exemplified under the System of Registration of Assurances intro* 
diu,cd into India in 1S64 at a great cost and continued outlay. The one 
MngL benefit obtained in return is the certainty that any particular docu¬ 
ment was in existence at a particular date. This, no doubt, is an rub 
vantage not to be undervalued in a country where forgery has been com- 

ut \,ith no greater outlay and by using native institutions and the 
m.an.! rcat y to our hands, we might, .• I pointed out yearn ego, have established 

) lem > u gist mi ion as complete r.u the South Am.it dian 01 any of the 

\ * 1 2 l> Slc,u * 1 is in the Head Revenue Office of every district 
acsnq Uc register of estates paying revenue to Government; and in the 
U c ° these estates there is a similar local Register of subordi* 

nn t estates or interests. These existing materials might easily have been 
mi ize ..> <L*onstnu t a system combining registration of title , and a cheap 
am elective means of transferring all interests in immovable property. 
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land in lots of 160 acres each, and 1,562 town lots of about 
half an acre each, to be sold by private contract at 
fixed prices. Half of the town lots and one-fourth 
Disposal of 0 f the country lands were to be sold in London, and a 
like quantity in Adelaide at ys. 6 d. an acre. If the half 
of the 500,000 acres of country land were not thus dis¬ 
posed of within twenty-eight days after opening the 
sale at each place, the unsold portions and also the other 
250,000 were to be sold at 12s. an acre. No person was 
allowed to purchase in less quantities than 160 acres; and 
one town lot was allowed to be selected for every 160 acres 
purchased. The sale took place in March 1864 simul¬ 
taneously in London and Adelaide, and the whole of the 
lands offered for sale were disposed of, a Company having 
been formed to buy up what remained after satisfying the 
wants of the general public. The alienation of lands is 
now provided for by “ The Northern Territory Land Act ” 
of 1872, which reserves lands for public purposes, and 


44 The 
Northern 
Territory 

Land Act'' of provides for the survey of all waste lands in sections not 


1872. 


Rules for 

Conditional 

Purchase. 


exceeding 640 acres, before they are granted in fee-simple. 
Country lands may be sold by private contract for cash at 
not less than ys. 6 d. an acre. An intending purchaser 
may, by making an application in writing to the Commis¬ 
sioners of Crown lands and depositing the cost of the 
survey, obtain a special survey of 10,000 acres, which will 
be conveyed to him after survey at ys. 6 d. an acre. Country 
lands may also be sold on credit. The applicant must 
with his application deposit sixpence an acre. He will 
then be granted a ten years' lease at an annual rental of 
sixpence per acre, payable yearly in advance. He must 
within six months erect boundary posts at the corners of 
the land, and before the expiration of the ten years’ term 
must pay the purchase-money of ys. 6 d. per acre, after 
which he will receive a grant in fee-simple. No married 
woman, unless judicially separated from her husband, and 
no one under the age of eighteen may purchase on credit; 
and no one may hold on credit at any one time more than 
1,280 acres. Township and Suburban lands are sold by 
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auction for cash only, twenty per cent, of the price to be 
paid down and the balance within a month. The Governor- 
in-Council fixes the upset price, which must in no case be 
less than 7s. 6d. an acre. Leases for pastoral purposes Pastoral 
are issued for periods not exceeding 25 years at such rent 
and on such conditions as may be prescribed by regulations 
framed and issued under the authority of the Act. By an 
amending Act of 1876 the Governor was empowered to 
let waste lands for grazing purposes, for a term not exceed¬ 
ing 25 years, in blocks not exceeding 4 00 square miles, to 
perons applying therefor, without previously offering the 
same for sale by public auction. In case of any such lease 
terminating by effluxion of time or other cause, the land 
will not again be let without offering the lease at public 
auction to the highest bidder at an upset rental of 2s. 6d. 
per square mile. 1 

§ 216. Western Australia, originally known as Swan 
River Settlement, was first settled in 1829 by free colonists, 
who were induced to immigrate with considerable property 
in consequence of the Home Government making liberal 
offers of large grants of land to persons introducing labour 
and capital into the country. 3 In 1829-30 a thousand 
colonists arrived, bringing property worth £50,000. In Western 
1851 a penal settlement was established in this colony at jystleulcd 
the request of the inhabitants themselves ; r.nd transport- is29. 
ation continued until 1868. The progress of Western 
Australia, notw ithstanding its excellent climate, was slow 
from the commencement; and although it is the most 
extensive of the Australian colonies, occupying one-third of 
the entire continent, it has been the least prosperous. This is, 
no doubt, due in some respect to the fact that no gold field 
ha > been discovered within its territory, while the superior 
advantages of the neighbouring colonies have attracted 


At the end of 1879 there were nearly 335 millions of acre* of unalienated 
lands in the Northern Territory. 

Mr. JoIim 1 eel made a proposal to land 250 persons at his own cost on 
condition of receiving a grant of 250.000 acres, and this proposal was accepted 
by Government. 
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emigrants away from a country, which had no brilliant 
prospects to offer them. In 1872 regulations were made 
for granting assisted passages to able-bodied persons of 
sound health and of an occupation likely to be of service 
to the colony. Immigrants who had paid the passage of 
themselves and their families, and who within six months 
Regulations after landing selected land for purchase, were allowed a 
^mmi*ration rcm ^ ss ^ on °f purchase-money to the extent of £1 5 for 
* each adult, on proving that they had occupied the land for 
two and a half out of three years. Further regulations 
were made in 1875, under which passage-money at the 
rate of £6 for each adult was offered to persons introducing 
from the Australasian Colonies European immigrants of 
the labouring classes, open to general engagement on 
arrival ; and assistance towards the passages of the wives 
and families of the persons so introduced was offered to 
the same extent Every adult immigrant so introduced 
may, after two years' residence, obtain permission to select, 
from the unimproved Crown lands open to selection, a lot 
not exceeding fifty acres, and every immigrant between 
the ages of sixteen and twenty-one may select a lot not 
exceeding twenty-five acres, provided that no greater 
quantity than 150 acres in all be allotted to any one family. 
The selectors first obtain Occupation Certificates, which 
may after three years be exchanged for grants in fee- 
simple on proof that the whole of the land has been pro¬ 
perly fenced in, and that at least one-fourth of it has been 
brought under cultivation. In case of default in fulfilling 
the conditions, the whole lot, with any improvements made 
thereon, reverts to the Crown. 

§ 217. A code of regulations for the sale and settle¬ 
ment of land in Western Australia was issued on the 22nd 
May 1873. Under these regulations the Crown lands 
were divided into (1) Town, (2) Suburban, (3) Rural, and 
f^)hTsnle 4) Mineral. Town and Suburban lands were to be sold 
and SeVI*- for cash, one-tenth down at the time of sale, and the 
l balance within thirty days. Waste lands in Rural dis- 
Australia . twet: might be purchased in blocks of not less than ten 
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acres, or on Occupation Licences in blocks of not less than 
100 nor more than 500 acres by deferred payments of otic 
shilling an acre spread over ten years. Under more recent 
“ Land Regulations ” the colony is divided into four dis¬ 
tricts, viz. the Central, Northern, Central-Eastern, and 
South-Eastern, the same fourfold classification of lands 
being retained. Rural lands in the Northern, Central- 
Eastern and South-Eastern districts are open to sale in 
blocks of not less than 400 acres at 5.S*. an acre. Ordinary 
Rural lands in the Central District are sold in sections of 
not less than 40 acres at 10s. per acre. The Pastoral 
lands are divided into two classes. The First Class- in¬ 
cludes all pastoral land within certain specified boundaries, 
and may be rented annually in blocks of not less than 
3>ooo acres at the rate of £1 per 1,000 acres. Blocks of 
10,000 acres may be leased for fourteen years on the same 
terms. Second Class includes all other pastoral land in 
the colony, which may be had on lease, for terms not ex¬ 
ceeding fourteen years, in blocks of not less than 20,000 
acres, at a rental of 5* for the first seven years, and 10s. 
lor the remainder of the lease, for each 1,000 acres or part 
of a 1,000 acres in the block. Within twelve months after 
tie date of his lease, the lessee may select from his run 
such land as he wishes to hold under an unconditional 
pie eruptive light to purchase upon the following- condi¬ 
tions .—(1 ) the right ol pre-emption continues for the term 
o the lease ; (2) the land selected must be in blocks of 
not ess than 1,000 acres ; (3) the rent is to be £$ per 
1,000 acies paid in advance annually ; (4) the unconditional 
sui" em ^ tlV * e ma y be redeemed in fee on payment of 
. vl ,; 1 XcU ' acc °rding to the district and the time within 
S - 1 , Payment is made, from 2 s. 6d. to 10s. per acre. 
Ei/ h re ^ ulat * ons were made for the new district of 
^ 1 1^ VV ^ a v * evv to encourage the cultivation of the 
, .° n ^ an b *be sugar-cane and other tropical products, for 
-_ 11C1 * °f the country is particularly suited. 3 

for n. 11 ° r ^ 1 l ° ^ C cosl conv ^yailcing, the Regulations of 1S73 provided 
uni orm charge of 20s. for each deed, with a further charge of lor. for 
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§ 218. Van Diemen’s Land, called Tasmania 1 since the 
1st January 1856, was first settled in 1803 as a penal 
colony, and transportation thereto continued till 1853. In 
1806 sheep and cattle were introduced. Cultivation was 
not at first very successful, and the new settlement made 
very slow progress. In 1813 the ports were opened to 
general commerce, and within ten years wheat and wool 
began to be exported. In 1823 the first Courts of Justice 
were established : and in the following year upon the peti¬ 
tion of the inhabitants, Van Diemen’s Land was separated 
from New South Wales and erected into an independent 
colony. War was ruthlessly waged upon the aboriginal 
inhabitants of the country from the first occupation up to 
1832, when those that remained were collected and located 
upon South Bruni Island, whence the survivors were transfer¬ 
red to Gun Carriage Island, and subsequently to Oyster Cove, 
a few miles from Hobart Town, where the last of them died 
in 1876. The climate of Tasmania is remarkably mild. 
There is no excess of heat in summer or of cold in winter ; 
and the purity of the atmosphere gives to the inhabitants 
a measure of health beyond that enjoyed by the dwellers 
in other lands. The operations of agriculture can be 
carried on all the year round. The chief crops produced 
are wheat, oats, barley, hops, potatoes, peas and hay. 
Fruits of all kinds, currants, gooseberries, raspberries, 
strawberries, cherries, plums, apricots, peaches, quinces, 
mulberries, figs, almonds, walnuts and filberts grow in luxu¬ 
riant abundance. Large quantities of green fruit are 
exported, and the making of jam and preserves is an 
important branch of industry. Gold, tin, copper, lead and 
coal arc amongst the mineral productions. 

§ 219. The rules for the sale of Crown lands in Tas¬ 
mania are contained in an Act passed in October 1S70, and 
known as “ The Waste Lands Act” Some amendments 
were made by minor Acts passed in 1871 and 1872. The 

recording the same. Mr. Torrens* * Act has been adopted by the Legislature 
of Western Australia, and has been now for some years successfully iii force. 

* After Abel Jans Tasman, the Dutch navigator, who discovered it in 1642.- 
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ernor is empowered to reserve such lands, as to him 
appear suitable, for public purposes. The lands of the 
colony generally arc divided into three classes : (1) Town 
lands, (2) Agricultural lands, and (3) Pastoral lands. The 
first class comprises all lands within the limits of a town 
or village. The second class includes all lands which from 
time to time are proclaimed as agricultural divisions or as 
suitable for agricultural purposes. The third class consists 
of lands which are better suited for grazing than for culti¬ 
vation. A list of Town Lands put up to sale, and not 
sold, showing the upset prices, is published from time to 
time, and such lands can be purchased by private contract 
within one year. The upset price of Agricultural Lands 
is^i per acre. The upset price of Pastoral Lands is a 
sum equivalent to twelve years’ rental, but not less than 
hve shillings per acre. Any individual has the right of 
selecting and purchasing by private contract one plot only 
of land, not exceeding 320 acres in extent, at £1 per acre. 
The purchase may be made either for cash or upon credit ; 
but, if the land is purchased on credit, an additional charge 
of one-third is made. In the case of cash purchases, one- 
fifth of the price must be paid down, and the balance 
within a month. Purchases above £15 in value may be 
made on credit. It is a condition of such a sale that the 
purchaser, his tenant or servant, shall reside upon the land 
until the full purchase-money has been paid. The pay¬ 
ments aic allowed to be spread over fourteen years. 

gmtioi Emigration Acts of 1867 and 1874, the Immi- 
ion t gents have power to issue to approved emigrants, 
piocece mg from Europe to Tasmania at their own expense, 
in d r f Cr Warrai ‘ts, which entitle the holders on arrival 
j- 1C colon P to Land Orders of the nominal value of ^18 
for CW ^ ern ^ ran t of or over fifteen years of ngc, and £g 
,p! ever y c hild over twelve months and under fifteen years. 
Use Land Orders are available for their full value in 
ment for land purchased under “ The Waste Lands 
C ! h n ( ] ei - other provisions of the same Acts any cabin 
intermediate passenger, arriving from Europe or India 
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with the intention of settling in the colony, may at any 
time within twelve months after his arrival obtain from the 
Board of Immigration a Certificate, which will entitle him 
to select thirty acres of land. He may further, if married, 
obtain a Certificate entitling him to select twenty acres in 
respect of his wife; and, if he have children, he may obtain 
a Certificate for ten acres in respect of each child. Selec¬ 
tion of lands must be made within one year from the date 
of the Certificates, which will then be received in payment 
for land taken up under “ The Waste Lands Act.” Persons 
obtaining land by virtue of Land Orders or Certificates 
must reside in Tasmania for five years, before they will be 
entitled to grants of the land from the Crown in fee.” 5 

§ 220. New Zealand, the “ Great Britain of the Southern 
Hemisphere,” as it has been termed from the similarity of 
its climate and productions, consists of three Islands, the 
North, South or Middle, and Stewart’s Island, which are 
sometimes called respectively New Ulster, New Munster, 
and New Leinster. They were first discovered and peopled 
by the Maori race, who were probably of Malay origin. 
According to the census of 1 881 there were over forty-four 
thousand Maoris, by far the greater portion of whom live 
in the North Island. Captain Abel Jansen Tasman visited 
New Zealand in 1642, and Captain Cook visited it and 
landed in 1769. Cook strongly recommended the coloniza¬ 
tion of the country, but nothing practical was done until 
1837, when Lord Durham proposed to Government the 
'Etirhj Colo- incorporation of “The New Zealand Land Company” 
with powers to colonize the country. In 1839 an pxpedi- 
The New tion sailed under the command of Colonel Wakefield, who 
j e '? n ( ( { U held instructions to purchase land from the natives and 
Company^ select the site of the first settlement, which was made at 


B The whole T land of Ta^marda contains 16,778,000 acres, of which 
4,232,870 h. d been sold or granted to t,cUtters up to the end of 1880, leaving 
over twelve millions of acres for disposal, of which about two millions are 
under lease for sheep-run:;. The average price realized in 1880 was, for Town 
and Suburban Land £<> os. 6;/. per acre, and for Country Land £1 6s. 7 d. per 
acre. 
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Wellington in 1840. From the year 1814 New Zealand had 
been the scene of active missionary labour ; and the natives 
of the country learned from the missionaries something of 
the European nation, which was about to occupy and colo¬ 
nize the country. In February 1840, the Native Chiefs exe¬ 
cuted the Treaty of Waitangi, by which they acknowledged 
British supremacy and ceded the sovereignty of New Zea¬ 
land to the Kingdom of Great Britain. Notwithstanding this 
treaty, there have been repeated outbreaks of the Maories, 
and much dispute as to the land question. In 1880 a Royal 
Commission was appointed, which recommended liberal 
concessions of land to the Maories. A large area of territory 
has been, in accordance with this recommendation, reserved 
for the natives so long as they live upon it in peace ; and it 
is hoped that this arrangement will prevent disturbance in 
the future. Since 1840 emigration from Great Britain to 
New Zealand has steadily continued (except in 1844, 1845, 
and 1846), and some 250,000 emigrants in all have arrived 
in the country. During the last ten years the emigration 
to this colony has largely exceeded that to any other of 
the Australian colonies. 

8 221. Each of the independent provinces into which New 
Zealand was divided had its own separate regulations for 
the sale of land. After the abolition of the provincial form of 
Government these regulations were embodied, with certain 
alterations adapted to varying local conditions, in “ The 
Rand Act ” of 1877, which was amended by an Act of 1879. 

ac vv hole colony is divided into ten land districts, vis., 
Auckland, Taranaki, Wellington, and Hawkes Bay, in 
North Island; and Nelson, Marlborough, Canterbury, 
Southland and Westland in South or Middle Island. 
In the districts of South Island the Crown has extinguished 
by purchase the native title over all the lands. In the 
districts of North Island the native title still exists over 
large tracts, but an Act has been passed to enable the 
Maories to dispose of their lands to private individuals. 6 

W itliout this legislative permission they could only dispose of their lands 

t Crown. Acco. ling to international law the discovery of a country gives 
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The Crown lands of the colony are generally divided into 
(1) Town and Village Lands, (2) Suburban Lands, and (3) 
Rural Lands. There are also Mineral Lands in Nelson 
and Marlborough ; Pasture or Pastoral Lands in Marl¬ 
borough and Canterbury ; and Forest Land in Canterbury. 
Town and Suburban Lands may be acquired by purchase 
at auction or by application. Town sections are usually 
rectangular acres, divided into quarter acres, the upset price 
of the quarter acre being £7 10s. Suburban sections vary 
from two to fifteen acres, and their upset price is £1 per 
acre. Village Lands are in some cases surveyed in sections 
of less than one acre, which are intended as village settle¬ 
ments for the houses of country tradesmen, and men who 
do job-work at fencing, road-making and other country 
work, each settler being allowed to hold one section only, 
the price of which is £$. Village Lands are also surveyed 
in sections of more than one, but not more than fifty acres, 
which are termed “ Small Farm Allotments,” and are sold 
at not less than 20i\ per acre, but may also be had on 
lease with or without a purchasing clause. Rural Lands % 
agricultural, pastoral or forest, are disposed of under the 
particular rules applicable to each district, subject to the 
general condition that no single lot put up to auction shall 
(except in the case of third class land) contain less than 20 
or more than 320 acres, or be offered at a lower upset price 
than £1 per acre. Land may also be purchased by persons 
not less than eighteen years of age under a system of deferred 
payments. In the case uf Suburban land, the application 
to purchase must be accompanied by a deposit of one-tenth 
of the price ; the limit of quantity is twenty acres ; the upset 
price is £4 10s. per acre, and the time allowed for payment 



the Government, by whose subjects or authority the discovery was made, the 
sole right of acquiring the soils from the natives and afterwards granting it to 
hiUividuals ; and no prh.ite person can acquire title by purchase from the 
natives without the intervention or permission of his Government. This prin¬ 
ciple was always acted upon in America (ante, page 362) ; and we have seen 
that the British Government set aside purchases made by individuals at 
Melbourne and Geelong— ante, page 389. 
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is five years. In the case of Rural land the application 
must be accompanied by a deposit of one-twentieth of t c 
price. The limit of quantity is 320 acres, in the case of 
pastoral land 5,000 with a minimum of 500 acres ; and the 
upset price is not less than 2 Cw. an acic. Iajmcnt or 
Rural lands must be made in ten years, and foi / asto/ a 
lands in fifteen years, in the case of the former by twenty, 
and in the case of the latter by thirty, equal half-yearly 
instalments payable on the 1st January and 1st July in each 
year. Residence is a necessary condition, for the first four 
years in the case of Suburban lands, and for the fust six 
years in the case of Rural lands. But where Rural land is 
covered with bush, residence may be dispensed with for the 
first four years. The selector must fence, and must make 
certain improvements within a fixed period. W hat is called 
“ The Agricultural Lease System” is in force within pio- 
clairned gold fields, and this also affords facilities for pur¬ 
chasing lots not exceeding 3 20 acrcs ky a system of 
deferred payments. In the Auckland and Westland distiicts, 
* there is a ‘ Homestead System ’ under which persons of, or 
more than, eighteen years of age may obtain 50 to 75 acres, 
and persons under eighteen, 20 to 30 acres, without any 
payment other than the expense of survey, by .residing for 
five years, erecting a house and bringing one-third ot the 
lot under cultivation. 7 


$$ 222. From the preceding account of the settlement 
°f the Australian Colonies, it will appear that the colonists 
have from the commencement held their lands under bee, 
it may be said, allodial tenure by grants direct from the 
Crown ; that they have shaken off the burden ol the 
English law of real property ; that in no country in the 
world, certainly in no country that has been subject to 
British rule, is dealing with land more simple, inexpensive 


' The area of the whole colony is estimated at 67,419,107 acre-, of which 
there have been alienated up to 31st March iSSt, some 16,054,5^9 acrcs » 
leaving 13,938,233 acres open for selection, and I 9 » 7 ° 7»7 1 5 acres f° r future 
disposal, exclusive of the land in the occupation of the Maories. 
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and expeditious ; that it is within the power of every able- 
oodieu individual to become a landowner without capital 
other than that of willing" labour and industry ; and that 
in little more than half a century 8 a large surplus popula- 
tion J from the British Isles have availed themselves of the 
facility offered by the discovery of a New Continent to 
become landed proprietors, and to secure comfort, prosper¬ 
ity, and in very many cases wealth for themselves and 
their children, while the enjoyment of these advantages 
is enhanced by free institutions and liberal self-govern¬ 
ment. 



8 It was not till 1S21 that Australia was thrown open to free emi¬ 
gration. 

By the returns to the end of 1880, the total number of immigrants was 
one million two hundred and seventy thousand. The Census returns of 
rSSi showed the aggregate population of Australia and New Zealand to be 
2 j798,47i ; and, as is usual in a new country, the increase will be very 
rapid. It may be interesting to note that since the beginning of the present 
century over 8 j 4 millions, or about a fourth of the present population, have 
emigrated from the United Kingdom. Of these, more than 5# millions, 
including a very large number of Irish, went to the United States, and over 

i * l /2 millions to the British possessions in North America. Germany is the 
only other European nation that has during the same period thrown off 
by emigration large masses of her surplus population ; but the German 
(unlike the British) emigrants have not founded settlements in which the 
language and institutions of fatherland have been maintained and re-produced. 
They have on the contrary been absorbed in the populations of the countries 
in which they have settled. 
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CHAPTER XVIII. 

Landholding ; <77/^ the Relation of Landlord and Tenant in 
India. The Condition of Things lender the Native Go¬ 
vernments. 

& 223. The Tenure of Land in India is generally- 
considered to be a subject of considerable difficulty. It 
has on more than one occasion given rise to earnest dis¬ 
cussion, conducted not .‘.without a degree of asperity by 
persons holding different, and sometimes contrary opinions, 
each of whom produced probable arguments in support Supposed 
of the correctness of his particular views. Much of this Difficulty of 
difference of opinion and much of the difficulty, which has ^ ct 
surrounded the whole question, may perhaps be traced to Tenu+e in 
the fact, that sufficient account has not been taken of the Inrha ' 
diverse circumstances of different parts of the country. 1 
Institutions, which in some places were orginally complete 
in all their parts, and the subsequent development of which 
became perfect, were in other places originally incomplete, or 
were afterwards but imperfectly developed. Their growth 
was hindered at different stages, in different localities, by 
circumstances of external violence connected with those 
waves of invasion and conquest, which swept with varying 
violence over the country. When these disturbing elements 
had passed away, and, amid the peace of British rule, 
the relics of former institutions came to be examined, it is 
not surprising that they suggested various ideas as to the 


‘ Mr. E]phinstone remarks :—‘‘Many of the disputes about the property 
in the soil have been occasioned by applying to all parts of the country facts 
which are only true of particular tracts ; and by including in conclusions 
drawn from on< sort of tenure other tenure totally dissimilar in their nature.” 
—History of 1miia , p. 73. 


E 2 
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nature of the perfect original. According to the picture of 
the Hindu society presented by the Code of Manu drawn 
up probably in the ninth century before Christ, the Govern¬ 
ment was vested in an absolute monarch acting under the 
counsel of Bramins. His revenue consisted of a share of 
all agricultural produce, varying according to the soil and 
the labour necessary to cultivate it; of taxes on commerce, 
petty traders and shopkeepers ; and of a forced service of 
a day in each month by handicraftsmen. The share of the 
produce was in times of prosperity one-twelfth ; in time 
of distiess one-eighth, one-sixth (which is the medium), or 
in great public adversity even one-fourth. The actual share 
to be taken was, according to the Commentator, to be deter¬ 
mined by the difference of soil and the labour necessary 
to cultivate it. Taking one-sixth in ordinary times was 
stigmatized as rapacious. 2 The Code does not distinctly 

* The Pro 'ince of Canara was under a Hindu Government until 1763 
when it wa:, sulxlued by Ileider Ali. The accounts of the public revenue 
were written in black books, which upon the transfer of the province to the 
Company m 1799 were examined by Lieutenant-Colonel Munro. From these 
books and other information he was able to make an abstract of the land 
assessment for a period of 400 years, commencing with the era of Hurrihur 
Roy, a Raja of the Bijnuggur dynasty between 1334 and 1347, and terminat¬ 
ing with the reign of Tippoo Saheb. From this it appeared that the public 
tax on the land, which was assessed at fixed money rates with reference to a 
quantity of rice equal to the quantity required for seed, remained fixed for 
two centuries and a half; ami for more than a century after under the Bednore 
Government the increase of the tax hardly amounted to ten per cent., leaving 
the cultivators a larger proportion of the produce than was enjoyed upder any 
other native Government in India. According to Lieutenant-Colonel Brings’ 
account Hurrihur Roy had regard more to the quality of the land than to 
the quantity. One-half of the grain, including the straw, was given to the 
cultivator ; the other half was divide ! into three shares, of which one share 

was given to the sovereign, half a share to the church, and one share and a 

nan to the proprietor. The landlont thus gut twenty-fivt per ten!. <f the -rose 
predate. The principle prescribed for commutation into money was that an 
extent of ground, requiring two and a half kanlis of seed to sow it «h„,u 



' lien by the ruling power from time to time. 

46? 463, 472 and 473* 


so data without any attempt at an 
u la ted that Hurrihur got only ten per 
? Report , p. 470. For various shares 
o time, see the same volume, pp. 411 ? 






mi$ r ^ 



and Tenant in Various Countries — (India). 419 


Yji, v l ' wv . 4 vveie U1C means 01 co 
a ^ C Community possessed an inherent 


vitality 5 in 


Sec antc-t page 209. 

«mUytit' 1Sh r f “7?“ corresponded to the which still 

‘he nekUnn-n 11 -' ** otter dwfcwto 


a o J ° inuvry uj jtuiia, p. bl. 

* tnV ***** **• ~r 


<SL 


1 ay own to whom the absolute property in the soil be- 
|r- s>CC ’ ^ has been argued that it belonged to the 

so'ir ’ l C , aUSC lle is called th e “ lord paramount of the 
oHl ' r i 1 he cultivator’s proprietary right has, on the 
land, been deduced from the text—“ land is the 

wordiTaf the r m Wh ° CUt aWay tIlC W00d >” ° r > in the 
orcis ol the Commentator, “ who tilled and cleared it.” It 

las , een also said with considerable force that as the 

fourth 5 rh C WaS Hmited t0 one " s ' x th or at most one- 
remainin^ mUSt . u &Ve beCn another proprietor for the 
the rrreate n . e " Slxths or three-fourths, who had obviously 

‘LrtvTr„i° b r ; ho i™ in 

of the Sovereign being the great- l-,n^ , 

been subsequently in,rod uc ^ W t h , i 1"" 

this and other feudal ideas were familiar. 3 

x ““4* T-he internal administration of* . 

conducted by a chain of civil officers con.sistin-'of’lords 
of smgJe townships or villages, lords of I0 towns, lords 

duty to rT Vh 01 dS ° f 1,000 t0wns * U was their 
ated bv, nl r , eVenUe ’ and thGy WCre remuncr- 

shareof T 7 m ld ° rby a P ° rti0n of the King’s 

the Malm prodllce - 1,1 later times, and especially after 
whi ! n “ nqUCSt ' many of the links of the system 

power r CtCd thC t0WnSh ‘ P ° r Villa -? e ' v 'th the governing 

were sub rTa ’’ ^ ° ther modes of connection 
tated M tituted, as the policy or necessity of rulers dic- 
- • ^ Hut whatever were the means of connection, the 
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itself, which preserved it amid the revolutions of power and 
the changes of dynasties. This community was a little 
republic, having its own territory and its own municipal 
government under a Headman, formerly the King’s agent 
and removable at his pleasure, but whose office afterwards 
became hereditary 6 according to the tendency of all 
Hindu institutions. He settled with Government the 
revenue to be paid for the year, and apportioned the 
amount amongst the villagers. For the payment to 
Government he was held personally responsible, and was 
punished in cases of default. The territory was the com¬ 
mon property of the original inhabitants, the members of 
the original Patriarchal Family . 7 In some villages the 
cultivated lands only were divided, periodical interchanges 
of the portions being occasionally usual , 8 or the division 
beingonceforall final and complete. In both cases, however, 
the waste land remained common for pasturage, until an 
increased population necessitated an extension of cultiva¬ 
tion. In other villages the division included the waste 9 
as well as the cultivated land. A compact portion of 
land was not given to each individual ; but a share of each 
description of soil, suitable for the production of each 
different crop, was assigned to every member of the com¬ 
munity . * 1 All the members were liable for the dues of 
Government and other public burdens 2 3 in proportion 


6 It was sometimes elective.—Maine’s Village Communities, p. 122 Mr. 
Shore’s Minute of iS th June 1789, § 245 ; and Mr. Holt Mackenzie’s Minute 
of the 1 st July 1819, § 523. 

7 See Maine’s Village Communities iu the East and West , p. 15. 

® l.'lphinstone’s History of India , p. 66 ; Maine’s Village Communities , 
pp. 86, 112. 

0 Sometimes again the waste was partly held in common and partly divided.— 
Carnegy’s land Tenures of Tipper India, p. 5. 

1 An individual thus had many plots or patches, some north, some south, 
and some perhaps east and west of the village. This interlacing of plots 
is one great source of difficulty, when the land of a village came to he 

measured. 

3 Such as repairs of the walls and temples, the cost of public sacrifices, 
charities, ceremonies and amusements at ic.tivals. Each township managed 
its own internal affairs, police, administration of justice, &c. It has been 
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to their respective shares. While the Village Commu¬ 
nity remained in its infancy, this simple state of things 
presented no conflict of rights, no difficult social problems 
which could not be solved by the Headman assisted by 
assessors of his own choice, or by arbitrators named by 
the parties. But as the Patriarchal Family became further 
developed, as the original stock became more ramified, as 
the shares of the original members became divided and 
subdivided by the operation of a law of inheritance, which 
did not acknowledge primogeniture, 3 and as the transfer 


thought by some that this principle of self-government can be restored 
ancl adapted to modern requirements. In Bengal Proper, the village com¬ 
munity early fell into decay where it existed; and in a large portion of the 
province, especially in the southern portion, there is little doubt that it never 
ud any existence. The success of any attempt at restoration must therefore 
be problematical in this part of the country. 

The following is a list of the officers of a complete Village Community 


Headman = Patel, mokaddam, 
mandal, gaud. 

Accountant — Kamam, kalkani, 
tallati, patwari. 

Watchman = Mhar, tillari, paggf, 
dauraha, paik, pasban, gorayat, 
chaukidar. 

Priest or Bratnin. 

Schoolmaster. 

Astrologer = Fotishl, Foshl. 


7- Smith. 

8 . Carpenter. 

9. Potter. 

10. Washerman, 

11. Barber. 

12. Cowkeeper. 

13. Doctor. 

14. Musician. 

15. Poet, minstrel, and genealogist. 


In addition to these the dancing-girl is found in Southern India. Properly 
speaking, the village officers were twelve in number, Bara Ballawatti or 
■Ayangadi, but the list varies, some that are found in some villages being 
warning in others. Each of them was remunerated sometimes by a fee in 
money, sometimes by a portion of the produce (aya), a handful or so out 
of each measure of grain of every member of the community ; but perhaps 
more generally by the allotment of a piece of cultivated land, which generally 
became the hereditary possession of the family. In some places instead of 
a single Headman, there was a village Council or Pane hay at (assemblage of 
five originally, though the word is used when the number exceeds five); but 
it may be that these were merely the arbitrators appointed to assist the 
Headman. In Air. Shore's Minute of the 1 8th June 1789, paras. 242— 
246, will be found an account of the influence of the Headman, and how it 
was exerted for his own benefit exclusively in parts of Bengal. 

For an account of a “ heart-rending intermixed tenure” created by sub¬ 
division as a result of inheritance, see Carnegy's Land Tenures of Upper 
India, p. 5. 
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of shares was first allowed and then became usual—a very 
much moie complex state of affairs arose, new rights 
sprang into existence, and the idea was created of indivi¬ 
dual interest at variance with common ownership. 4 Even 
if the lands had remained in the possession of the descend¬ 
ants. of the original members of the Patriarchal Family, 
considerable complexity would have been brought about 
by the operation of the law of succession ; but the 
introduction of strangers was the great cause of intricacy. 

^ This introduction was effected in two ways: First , _ a 

of. Strangers rncrn * jer °f the community might sell or mortgage his rights 
“J* Com- to a stranger.® This was not, however, very frequent in 
the early history of the township, though it became com¬ 
mon in later times. Secondly,— the original settlers, finding 
that they had more good land than they themselves could 
cultivate, would endeavour to make a profit of it through the 
labours of others. No method came easier than to assign 
it to a person, who would engage to pay the Government 
share of the produce with an additional share to the com¬ 
munity. While land was plenty and many villages in pro¬ 
gress of formation, no man would undertake to clear a spot 
unless he was to enjoy it for ever ; and hence permanent 


•The first division to called pwu or pm. This was subdivided into 
tnolas or thoks ; and these again into bhtris ; but the terms, and even the 
use of the : ame terms, varied in different parts of the country. 

s “ When by the process just described” (subdivision by iijieritance) “.one 
estate had expanded into several separate properties, it not infrequently 
happened afterwards that one or more of the., properties was overtaken by 
misfortune, and the proprietors were reduced to every sort of shift to save 
their land, or to make the most they could in parting with it. One member 
of the community would seek the protection of a chief of hi. own clan a, 1 
in trust to him j another would take Ids holding W 
imrt chiefs rival, in view of establishing a bak.nca of power, lest the whole 
village should be absorbed by the first chief; a third would court the official 
protection of a a fourth would crave shelter from a Bramiu of note 

relying on his sucred calling to secure his possession ; a fifth would mortgage 
to a money deader, and a sixth might sell to a neighbouring Capitalist ; 2 d 
c rcuU oi all this would be I ha' people of dii . rent tribes and persuasion, 
varying in number from two to ten would gain and did gain a footing in those 
sub nvrded villages.”-C W negy’s Land Tenure,, pp. 5 . 6. 
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tenants would be created. 6 When a share of the common 
rights passed into the hands of females or of persons whose 
caste prevented them from pefsonally performing the manual 
labour of cultivation, a similar practice would be adopted 
as to land already brought under tillage, which would thus 
be made over to some one who would undertake to culti¬ 
vate it, to discharge the Government dues, and give a 
share of the produce to those on whose behalf he culti¬ 
vated. Temporary tenants would thus come into existence. 

Ihe love of ease so natural to the native of India, the 
desire to escape manual labour and to be supported by the 
labour of an inferior would bring about the same result 
in respect of other portions of the land. 

§ 22 > The permanent tenants, who settled in the village, 
veie called Kkudkdsht Raiyats — 7. c. } raiyats cultivating the 
land of their own village, or the village in which they Khndkdsht 
lesided. Ihe rights of this class have often been mistaken j Uaiyats. 
and they have occasionally been confounded with the 
village zemindars or proprietors whose lands they culti¬ 
vated. This was no doubt due to the fact that while in 
some parts of the country, as for example in Bundlekund, 
the village zemindars were the actual cultivators, in other 
parts they had acquired a superior status, and the manual 
labour of agriculture had come to be performed by tenants. 

Where the original settlers were numerous, or their descend¬ 
ants had increased in numbers so as to be sufficient to 
cultivate all the culturable land, the cultivators would 
naturally be found to be the proprietors or Village Zemin¬ 
dars. Where the land of the township was too extensive 
to be cultivated by the first settlers or their descendants, 

0 Elphinstone’s History of India , p. 69. 
l’rom khild = own and kdsht ~ cultivation : sometimes erroneously inter¬ 
preted “ cultivating their own landf and so leading to the mistaken notion 
that they had hereditary proprietary rights.—See Elphinstone’s History of 
India , p. 24S ; Mr. Shore’s Minute of 18 th fur: 1789, § 221; ; Mr. Holt 
Mackenzie’s Minute of 1st July 1819, §§ 328, 399, 431, &c. ; and Carnegy’s 
Land Tenures . p. 40, on this and other points connected with their status. 

They are also called chhaffer-band raiyats , from which and One antithesis of 
paikds/ttf the meaning is plain. 
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strangers would be introduced as tenants. Thus the state 
of things would naturally vary in different parts of the 
country. Hereditary rights of occupancy have been claimed 
for khudkasht raiyats ; while, on the other hand, it has 
been contended that they had no rights whatever, and 
could be ousted at the will of those whose lands they 
cultivated. The true state of things seems to have been 
this. When there was plenty of unoccupied land, and 
population was sparse, the competition was not amongst 
tenants for land, but amongst zemindars for raiyats. 
Tenants once induced to settle in the village were 
fostered f and where the son was able to step into the 
father’s place, the arrangement suited both parties too 
well for any doubt to be raised as to the course which would 
be pursued upon the death of a tenant. Non-fulfilment 
of the conditions on which the land was cultivated, non¬ 
discharge of the Government dues or non-delivery of the 
proprietor’s share of the produce, was the only ground 
which rendered it necessary to remove a tenant. Some 
landholders indeed conceived themselves to possess the 
power of ousting these tenants in favor of other persons 
who were willing to give a higher rent ; but in a state 
of society in which rents were regulated by custom, not 
by competition, such new tenants did not often present 
themselves, and so the practical exercise of the power 
was not frequent. Thus, notwithstanding occasional in¬ 
stances of ouster, it gradually became usual, in the lan¬ 
guage of a later stage of development, not to evict 
khudkasht raiyats so long as they paid their rent. It has 
been well observed that mankind’s notions of right are 
founded on prescription : and under a Government of 
absolute discretion, destitute of the modern appliances for 
legislation, Custom was really the sole legislative power,® 

See the account of tenants in Epirus, ante> pp. 230-2 31 > for a similar 
condition of things. 

At 252 and following pages of Selections from the Revenue Records of the 
A t *?<»**«■*, Published in iS66 ? will he found a number of 

opinions on t us point. The best authorities arc pretty well agreed that theuc 
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The temporary tenants were generally residents of another 
or neighbouring village, who could not obtain in their Pdihdsht 
own village-as much land as they were able to cultivate; and 
these were called Paikdsht * 1 Raiyats or raiyats cultivating 
land near their own village. These have been held by all 
authorities to have no rights and to be mere tenants-at-will. 

They generally made more favourable terms, and paid lower 
rates than the kliudkdsht raiyats. Not having their 
habitations in the village, they were not so amenable to 
pressure, and could at any time abandon the land, to 
which they had no particular attachment. Amongst both 
these classes of raiyats , there were variations in the rates, 
due to several causes, one of the most important of which 
was that more favourable terms were given to high caste 
(ashraf) cultivators, such as Bramins, Cshatryas, Kaysths. 

The amount of this consideration varied, and was some¬ 
times sufficient to enable the favoured individual, if 
above manual labour, to keep a servant to do the work of 
cultivation. 2 * Thus we get a class of labourers, who were 
sometimes slaves, when servitude was customary and legal. 


tenants could not transfer their rights, i.e . sell their land—this privilege 
belonging to the zemindar class alone. The khudkdskt raiyafs interest or the 
right of occupancy, into which modern legislation has turned it, has of late 
years become not uncommonly saleable in the Lower Provinces. The Courts 
indeed hold that it is not saleable as of right, though it may become so by 
custom. The evidence offered in disputed cases very often consists of 
instances in which the landlord has brought the raiyafs interest to sale in 
execution of a decree for rent. This is a mode of obtaining through the inter¬ 
vention of the Courts a fine which goes in payment of the arrears of rent due 
from the late tenant. That the raiyafs interest finds purchasers is an indica¬ 
tion of a change having for its ultimate result the substitution of competition 
for customary rents. 

1 From Pat (corruption of pahi from pah - pas , near), * living near,’ * non¬ 
resident, 5 and kdsht — cultivation. Compare the account given of the Madras 
4 pyacarry, 5 or * payacarry 5 in Mr. Place’s report, Appendix No. l6to Vol. II, 
of the Fifth Report , which term is said to be derived from 4 pay,’ the foot, and 
‘ karidun,’ to labour, signifying a man who journeys to bis work or cultivation. 
It is possible that the 4 pai ’ in 4 paika.-ht * is also 4 pay,’ the foot. 

2 Section 20 of the North-Western Provinces Rent Act (XVIII of 1873) 

now enacts that in determining the rate of rent payable by a tenant, 

his caste is not to be taken into consideration, unless it is proved that 

by local custom caste is taken into account in determining such rate. 
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The ,1/a- 
knjttn, or 
Money - 
lender. 


§ 226. Thus four classes in the Village Community 
have been described :— viz. (1) The village zemindars ; 
(2) permanent tenants or khudkdsht raiyats ; (3) tem¬ 
porary tenants or paikdsht raiyats ; and (4) labourers. It 
remains to add a fifth whose influence in later times very 
considerably affected the organization of the little con¬ 
stitution. These were the shopkeepers or dealers in grain 
and other commodities. The thrift which seems to spring 
from the pursuit of trade in all countries, and which 
in India is by no means a prominent natural feature 
of the great mass of the people, soon made the village 
shopkeeper the sole capitalist in the community. To him 
resorted the cultivator whose cattle had been carried off 
by murrain or who was prevented by sickness from tilling 
his land ; who wanted funds for his own marriage expenses 
or for the funeral ceremonies of his father or mother 
or brother ; whose store of food had run short, or whose 
seed grain was deficient. The accommodation afforded 
was repaid in harvest-time with the produce of the soil, 
and the traders’ store of grain increased. When the 
former or the latter rain failed, and drought brought 
famine, it was the grain-dealer’s stores which saved the 
cultivators and their wives and their little ones and their 
cattle from perishing; and, when they went to him 
that they might live and not die, he made his bar¬ 
gain with them before he filled their sacks with corn, 
as Joseph is said to have done with the Egyptians. 3 


8 “They came . . , and said unto him .... ‘Buy us and 

our land for bread . . . and give us seed that we may live and not 

die* • • • • Joseph bought all the land of Egypt for Pharaoh 

. . . Only the land of the priests bought he not .... Then 

Joseph said unto the people, ‘ Behold, I have bought you this day and 
yonr land for Pharaoh : lo, here is seed for you, and ye shall sow the 
land. And it shall come to pass in the increase, that ye .shall give the 

fifth part unto Pharaoh, and four parts shall be your own, for seed of 

the field, and for your food, and for them of your household, and for 
food for your little ones.’ A.nd Joseph made it a law over the land of 
E;. yp t unto lids day, that Pharaoh shopld have the fifth part.”— Genesis 
XLVII. 
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When invading armies passed by or marauding free¬ 
booters came upon the village, and the Headman and 
the zemindars were required with severity, it may be 
with torture, to supply their wants and demands, the 
grain-dealer with his ready capital of grain or of money 
could alone afford the wherewithal to assuage their 
urgency and save the village from indiscriminate pillage. 

It happened betimes that those, who made right by might, 
put aside the village zemindars and their Headman, and 
substituted for them the person who could for the time 
satisfy their exactions. Or in times of less open dis¬ 
turbance, when supersession was threatened by those who 
collected the Government dues and limited the royal 
demands and their own by no rule save the power of 
endurance in the oppressed, the zemindars were driven 
to satisfy exaction by borrowing from the only one who 
could lend, and a part of their rights was mortgaged or 
sold to save a remnant, which on a repetition of oppres¬ 
sion and exaction was sure to pass by a similar process to 
other hands. And so the petty shopkeeper developed 
into the grain -dealer and capitalist of the community, 
and became the great man, the Mahajan of the village. 4 

§ 227. The system of collecting the revenue in kind 
from the Headman of each village was feasible only when 
the domain of the Sovereign was limited in extent. As 
petty States were amalgamated by conquest or otherwise, 
and as the country gradually approached the condition of 
a single government under a single ruler, it became abso¬ 
lutely necessary to change a state of things so primitive and Creation of 
lll-suitcd to further stages of progress. Money was scarce; cra n c class 
and, where it did exist, it was limited in quantity. Power- superior to 
ful sovereigns or chiefs, to the maintenance of whose power comnm* b 
armies or armed followers were necessary, were unable to nities — * 
to pay their soldiery in money, for money did not exist 
in sufficient abundance ; and so they assigned them for 

4 Make. j cm means literally ‘a great man, 1 but is now the common term 
throughout the Presidency of Bengal by which the Village Money lender or 
Banker is known. 
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their support the revenue claimable from specified tracts 
of territory, not infrequently conquered territory, in which 
they were quartered with their leaders ; or the assignment 
was made on a district near which they were already 
stationed. In course of time, these leaders acquired a 
local position and importance, and their family taking root 
in the locality became the source of an aristocracy between 
the cultivators and the Sovereign. Similar grants were 
made for the support of civil officers, for the maintenance of 
temples and of holy men, for the reward of public service ; 
in fact, generally to meet the cost of the different depart¬ 
ments of the Government, and moreover not infrequently 
in the exercise of royal munificence to favourites. The 
grants of one ruler were often resumed by his successors, 
or threatened resumption was avoided by the payment 
of such an amount of revenue as left the grant still 
worth possessing by the grantee or his descendants. It 
must be carefully borne in mind that what was assigned 
in all these cases was not the land itself, but the right to 
collect the Government revenue. Misapprehension on this 
point has led some to suppose that these grantees were 
originally landed proprietors. 5 Many of the persons to 
whom these assignments were made, more especially the 
ministers, the great officers of the household, and personal 
attendants of the Prince, did not or could not leave the 
person of the Sovereign to reside upon their grants and 
themselves engage in the business of collecting the 
revenue ; and so it became usual to make over this 
business to some one, who undertook to perform it for 
a percentage on the collections. More commonly the 
arrangement was one known as mustdjiri , or « farming/ 
under which the farmer agreed to pay a certain sum, 
all that he could extract from the cultivators above 
this sum being his own profit upon the transaction. 

That portion of the royal domain which was not the 


4 For an account of similar grants or Jagirs made by the Mogul Emperor*, 
sce/0 For similar grants in Russia, sec ante, p. 167. 
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■\ C °j ass *£ nment c ^nie to be farmed in the same 
< } • anc, as the stock of precious metals increased, 
farm ,Tl0n ^ Camc . more regularly into use, this system of 
r 11 e rcve nue became very usual, the farmer 

for f ' 11m and ma king the conversion into specie 
raiibmission to the Government Treasury an additional 

. ^ l ° ^ Successful farmers, who could contrive 

m.is.e themselves useful to Government, were seldom 

wiH! Ub n d J n thdr Charges; and > as was the propensity 

instances hSdita™•Tnd^'' P ° Siti ° n 

rlncc . .. y * and was another source of a 

lass standmg between the Sovereign and the cultivators. 

manv ith/T r ^, WCre ’ in thc natural course of things, 

influence before they^cam aCqUired a local P osition and 

power to which they yidded” and*^ h' 1 !! \ Str ° nger Peth J c/,! ' e / ? - 
absorb^ Tl, , * } Jed and ln which they were 

absorbed. Though not strong enough to resist absorption 

they were yet able to make terms, and, retaining thS 
former relat.on to those below them, they ackowledged a 
sovereign over them by the payment of revenue The 

The found f RaJ Q UtS prCSented some Peculiar features. 

The founder of a State reserved a certain portion of the 

territory for himself, and divided the rest among his rcla- 
t.ons according to the Hindu Law of partition. The 
recipient of each share owed military service and general 
obedience to the Chief, but exercised unlimited authority 
within his own lands, which he divided on similar terms 
between his relations. A chain of vassal chiefs was thus 
constituted, to whom the civil and military administration 
v as committed. 7 In these and other ways there came to 
. ‘1 , . 4e Sovereign and the Village Zemindars 

Tnh ft ° anst ocracy variously known as Rajas and 
_the exact nature of whose rights puzzled the 


fanned 2 W tHe R ° mail Pr< ’ vinces was similar. The pubUcanus who 

there wr <> 0man . taxes had his counterpart in the Indian Mustdjir; and 
• n rare slmiIant y he tween the practices of both. 

/»«•„- pp ' 76,2SO ' See also CampbelI ’ s MoJan 
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first English administrators of the country in no slight 
degree. 

r _ § 229. From what has been said it will appear that 
n-om early times there prevailed amongst the Hindus a 
practice, sanctioned and regulated by their greatest Law¬ 
giver, under which the Sovereign received a share of the 
pioduce of the land. The Mahomedan conquerors had 
a practice in some respects similar. The produce of land 
in countries under their dominion was subject to one of 
two imposts—‘Ushr’ or tithe, and ‘ Kheraj ’ or tribute. 
77 „ T?r ir WaS payable only by Muslims or true believers; 

PayablG by infldeIs generally, though in some 
Pr .,htcc con - xce P 10na - cases by believers. Kheraj was naturally levied 
rerttd into the from the conquered Hindus - ,„,i 

Mxhnmedm nH i !wv1 , . lllndus , and the conquerors readily 

- • Utlhzed for lts collection the previous practice and the 


A hr raj nr 

Tribute. pre-existing agency. During the long and uninterrupted 
cominion °f the Mahomedan race, the peculiarities of 
the old Hindu institutions were wholly effaced; and the 
usages and practices, which the British found in the country 
weie purely Mahomedan. It is, therefore, not easy to say 
m what respects the Mahomedan impost differed from 
he Hindu custom; but one point would appear to be 
beyond doubt, namely, that the share of the produce which 
the Mahomcdans took-, whether in kind or in money was 
greater than was taken in times of Hindu Government 
Kheraj was of two kinds (1) ‘ mukassimah,’ payable 
out of the actual produce only; and (2) ‘ wuzifa,’ payable 
whether there was any produce or not. Again, ninkas- 
Ulh Wa * P ayable on every crop produced, while wuzifa 
was payable but once a year. As the State became a 

of°Se C T? f r d COmple:< lnstitutlon > the collection 
of the whole of the revenue in kind became excessively 

mcopvenient and must have been in the end impracticable 
- therefore became highly expedient that some effectual 
means should be devised for at the same time regulating 

t^rZT SCCUring ^ Wh ° lc or in part a commut 

“ P1 ° ducc mt0 *noney. The first systematic 
attempt made to effect this object is to be found in the 
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Institutes of lunur. He directed that of the produce of 
cultivated lands, made fertile by the water of canals or 
by perennial springs or rivers, two-thirds should go to the 
cu tiv atoi and one-third to the royal treasury ; that, if 
ie su j'-ct consented to pay the tax for the restricted 
lands in specie, the amount should be fixed according to 
the current price of grain and paid to the soldiers (to 
whom no doubt the revenue was assigned for their main- 
enance) ; that, if the subject was not satisfied with this 
mode of collection and division of the produce into three 
parts the restricted lands should be divided into first 

cSTshould te d esbmTted aftl^ . pr °? UCC f of the >^ 
c i aqq nt- 1 1 at loads, of the second 

toTe est 7 ma te a i ’ » the third class at one half 

be estimated as wheat and half as barley, and of the 

toml amount one-half should be collected ; that, if the 

. u jeet should be still unwilling to pay the tax in kind, 

the value of a load of wheat should be fixed at five mis- 

kals of silver and a load of barley at two and a half 

vushals, and that the duty of the kiUak* should be exacted 

over and above ; that the rest of the lands, those which 

produced in the autumn and in the spring, and in the 

summer and in the winter, and the land which depended 

on the ram for fertility, should be divided into Farribs ; 

and that of the produce of those which were numbered 

a third or a fourth should be collected • that the duties 

on herbs, fruits and other productions of the country, 

oil reservoirs of water, commons and pasture lands 

?.'? U j c fl xed according to the ancient and estab- 

;:i,r ccs ; and> * r the su, # ct shouw no t be 

• f • *1 lercwitll > tlle collections should be settled accord- 
ti.rn r!f le HastoMd} < Whoever undertook the cultiva- 

or nHnf W ? Ste landS ’ ° r buiIt an ac l ucduct > or made a canal, 
ve, or restored to culture a deserted dis- 

' Iwff rf/ iS Cquivalcnt t0 6 3 X grains Troy. 

Ai/laA means 4 a fort.’ 

—an aminationVr f ^ ^‘^ ng the P rc and past produce of an estate 
animation of the value of the crop before it is cut. 


< 81 . 
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trict, from him nothing was to be taken in the first year, 
and in the second year what he voluntarily offered was to 
be received. In the third year the duties were to be col¬ 
lected according to the regulation. 2 )) 

§ 230. Shir Shah (A.D. 1540—1545) made the next 
attempt to introduce a regular system for the assessment 
and collection of the land-revenue, but did not live long 
enough to carry his plans into general effect. He fixed 
the share of the State at one-fourth of the produce. What 
he left undone was, however, effectually performed under the 
auspices of Akbar by Raja T6dar Mai 3 during the latter half 
SW// r M< t Vs tllC sixteentl1 ccntur y* (.The first step taken towards 
under Akbav e ^ cc ^ n £ an accurate assessment was to make a measure - 
A.D. 1582 . merit of the land; and in order to do this the more effec¬ 
tually, one uniform standard was substituted for the vari¬ 
ous measures in use throughout the country. 4 The next 
step was to ascertain the produce of each bigah of land 
and to fix the proportion payable to Government. Lands 
were divided into'four classes,— mz. (1) pulcj , or that which 
was cultivated for every harvest and never allowed to lie 
fallow ; (2) per anti, or that which was allowed to lie fallow 5 


2 Timur or Tamerlane (corruption of Timur lenk or Timur the lame, he 
having been lamed for life by a wound in the thigh) invaded India, sacked 
and burned Delhi in 1398 A.D. As he left India the following year and never 
returned, his system could scarcely have had any very extensive operation. 

8 Called likewise, though improperly, Turan Mai or Tooren Mul. He was 
also distinguished as a military commander. 

1 The guz, or measuring yard, was fixed at forty-one fingers. Sixty gut 
nude one tandb ; and a square of sixty tandb, or 3,600.,square yards, made 
one bigah. The standard Bengal bigah is now 14,400 square feet, or 1,600 
square yards, the English statute acre being 4,840 square yards. There is no 
more fruitful source of fraud and contention, at this moment in Bengal than 
the different lengths of the measuring rods. The Government'standard has 
not been generally introduced ; and, whenever a zemindar proceeds to 
measure the lands of the taiyats , there is generally a dispute as to the length 
of the pole, the raiyaty claiming the use of a long pole, which makes their 
land less on being measured ; the zemindar claiming a shorter pole, which 
.makes the land more, and therefore enables him to demand more rent. 

* In many parts of India, but especially in Bengal, no proper rotation of 
crop, is practised, and little or nothing is done in the way of manuring. 
Land is commonly restored by letting it lie fallow every fourth year. 
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for a short time in order that the soil might recover its 
strength ; (3) checker , or that which had lain fallow three 
O’ Pour y ears i and (4) ban jar , or that which had been 
left uncultivated for five or more years. Pulej land paid 
revenue every year. Mr. Baillie thinks that the principle of 
the ivi'izifa was rigorously applied to this class of land. The 
share taken by the Government was one-third ; but it was 
calculated in this way. There were three kinds of pi'dej — 
best, middling, and worst; the produce of a bigah of each 
kind was taken, and one-third of the aggregate of the 
pioduce of the three bigahs was assumed to be the aver- 
ag^ pioduce. One-third of this average was the Govern¬ 
ment revenue. 6 The following is a calculation for wheat:— 


Pulej, best 
Pulej, middling 
Pulej, worst 


Total 


Troduce. 

Mds. 

srs. 

18 

o 

12 

o 

8 

35 

33 

35 

12 

3».¥ 

4 



One-third of total equal average 
One-third of average equal the Government demand 

The Ayenl Akbari contain a table showing tms calcula¬ 
tion Tor thirteen crops included in the spring harvest,_ viz. 

wheat, vetches, adess, barley, linseed, madsfer, ’arzen. 

See the Ay.,:! Akbari translated by Mr. Gladwin, Vol. ir, p. 355. The 
country was divided into actions, each yielding a kror of Mm = Rs. 2 e 0 000 

he co e C or of wllich was calIcd a Karming was not pract ^’2 

0 f Ghohmlh Were g nj ° med t0 dcal with individaal ra 'yals. In the Arwri 
" Khan < Appendix No. 16 to Mr. Shore’s Minute of ena 

paid i n k i n d r * S S . t!Ued lhat in Akbar ’s tim « ™d 1°'’:-: after, the rents were 
system the'offi. “r, prcServe ,he accol,nts necessary to Todar Mai’s 
= laws and 1 Umg ° (UteraUy ‘ e M«nndcr of the laws,’ from karnin 

the records Z 7u‘° * P !? ) Was d * Bted 5 anrl in the custody of this officer all 

accounts for the v!n P “ W * C ., Wre kcpb Tha k ept similar 

Shore r— 1 and forwarded annual returns t*. the kammgo. Mr. 

ment. tht pobcy of tho Mogul administration taxed improve- 

sion Ti Vs ' tni : as the assessment might be raised upon a decennial revi- 
i^veinf^\ 1 ^ h \ POliCy WaS that k drew - distinction between 

mem due ' >y ^ labour or ca P ltal the cultivator, and improve¬ 

ment due to causes unconnected will; the individual. 

F 2 
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mustard, peas, fenugreek, and shaly kow. For musk 
melons, ajwain, onions, and other green herbs the revenue 
was ordered to be paid in ready money at certain fixed 
rates. There is another table showing the calculation for 
nineteen crops included in the autumn harvest, viz., sugar¬ 
cane, cotton, shaly mushkeen, common rice, mash, mowng, 
jewar, shamakh, koderem sesame, gall, turyeh, arzen, 
lehdereh, mendow, lubyeh, kawdery, kelet and berty. The # 
revenue on indigo, kuknar, pan, turmeric, singarhar, hemp,' 
kutchalu, kuddoo, henna, cucumbers, badinjan, radishes, 
carrots, kerelah, tyndus and katcherah, was ordered to be 
paid in ready money according to certain fixed rates. Mr. 
Elphinstone observes that the Ayenl Akbari do not tell 
us how the comparative fertility of fields was ascertained, 
though it is probable that the three classes were formed 
for each village in consultation with the inhabitants, and 
that the process was greatly facilitated by another classi¬ 
fication made by the villagers for their own use, which 
probably subsisted from time immemorial, and in which a 
classification of soils, something like that adopted in 
Griffiths’ Irish valuation, was an important feature. It also 
does not appear whether every cultivator had to pay the 
average rate, even though he did not hold equal portions 
of each kind of pulej , in which case only his assessment 
would be equable. In this case, however, there would be 
no object in making an average, as the result would be the 
same without it. In the case of the average given above 
for wheat, it will be seen that, while this average rate gives 
less than a third share of the produce for the middling 
kind of pulej, it gives more than a fourth for the best kind, 
and nearly half for the worst kind. If the average rate 
was levied from all cultivators indiscriminately, the culti¬ 
vator who had most of the best land was very lightly 
assessed, while he who had most worst land was very 
heavily assessed, the result in each case being the reverse 
of what would have been fair and reasonable. 

§ 231. The rate at which the Government share of the 
produce of pulej land was to be commuted into money 
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was ascertained and determined in the following manner. 

1 he prices for nineteen years, i.e. from the sixth to the 
twenty-fourth year of Akbar’s reign, were collected after Mode oj com- 
the most diligent investigation. This period was selected, m y lin " ^ ,e 
because, nineteen years being a cycle of the moon, the ‘share"of’the 
seasons were supposed in this time to undergo a complete Produce of 
revolution. The calculation of the money rates was Mo^Minley. 
made upon the average of these nineteen years. It would 
appear from the Ayenl Akbarl that the revenue for pMej 
land was required in money according to the rates so 
calculated. Mr. Elphinstone, however, thinks that these 
were only maximum rates, and that eveiy cultivator who 
thought the amount claimed too high might insist on an 
actual measurement and division of the crop. 7 Be this as 

* Elscwhere in directions to the Amilguzar or Collector of the Revenue 

it is stud Let him not be covetous of receiving money only, but likewise 

take grain. The manner of receiving grain is after four ways. First -Kun- 
hit; Kun in the Hindu language signifies grain, and the meaning of K,U is 
‘ conjecture’ or ‘ estimate.’ The way is this. The land is measured with the 
crops standing, and which are estimated by inspection. Those who are con¬ 
versant with the business say that the calculation can be made with the 
greatest exactness. If any doubt arise, they weigh the produce of a given 
quantity of land consisting of equal proportions of good, middling, and bad, 
and form a comparative estimate therefrom. Second,—Buttai, and which is 
also called Bhaoli, is after the following manner. They reap the harvest 
and, collecting the grain into barns, there divide it according to agreement! 

But both these methods arc liable to imposition, if the crops are not carefully 
watched. Third,- -Kiut Buttai, when they divide the field as soon as it is 
sown. Fourth, I-ang Buttai, they form the grain into heaps of which they 

* r 1 ' 1!uon - Whenever it will not be oppressive to the subject, let the 

b n.b, !n " C g [ a . m be t;lken * *" rt ‘ a< ’>' mone y at ,he market price. If an hus- 
hr . " sow ® >and with the bwt kinds of grain, let there 

measurem 1 ^ ° f th * Iate for land. If upon making the 

laud be lev’ ,i kmdS ° f e " m ! ‘PI >Mr to <>« better, although the quantity of 
the revenu • ,' an Wa f a C rt -cd lor, so that the difference causes no deficiency in 
he must JY 10 A!niI shaU not ex P ress at »y displeasure : and in every instance 
,. r . nc s - avollr to act to the satisfaction of the hiubandman .... 
revenu l< “ ne ' Cr dlere a P lem i fui harvest, let him collect the full amount of 
. e * aud not leavc any balances to be realized from future crops. If any 

* , CS 11 ‘ cu ^i v &te kheraji land, but keeps it for pasturage, let there be 
-uen yearly, for a buffalo six dams, and for an ox three dams, but calves 

Ihu r PC ,T‘ :UC , d lo gra ‘ wilhoul P®y i,:an y duty. For every plough there 

• hui i>o allowed four oxen, two cows, and one buffalo, from whom likewise 
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it may, it is clear from the Ayeni Akbari that the Govern¬ 
ment did not succeed in collecting these rates ; that the 
cultivators exclaimed against them as exorbitant, and that 
the ten years’ settlement, to which I shall presently allude, 
Revenue on was the result. Perauti land was also divided into three 
Laud. 1 hinds, and an average was made in the same manner as for 
pulej but the kheraj or revenue was paid only when it was 
under cultivation, and not when it lay fallow. Checker 
Revenue on was land, which, either from excessive rain, or by reason 
B<injur Land inundation, had suffered so much that the husbandman 

found difficulty in cultivating it. When brought under 
•cultivation, it paid two-fifths of the produce for the first 
year, three-fifths for the second year, four-fifths for the 
third and fourth years, and in the fifth year it paid the full 
demand, as pulej\ According to the Ayeni Akbari the 
revenue of Checker was taken, according to circumstances, 
either in money or in kind. Banjar was land which had 
been greatly injured by inundation, and it enjoyed still 
more favourable terms for the first four years, after 
which it was treated as pulej. Further, “ it is ordered,” 
say the Ayeni Akbari\ “ that in banjar there shall be taken 
from each bigah the first year only one or two seers ; the 
second year five seers ; the third year, the sixth of the 
produce together with one dam; the fourth year, a 
fourth of the produce ; and alter that period as pulej!' But 
this indulgence differs according to circumstances. The 
husbandman may always pay his revenue in money or in 
kind as he may find most convenient. The banjar land 
at the foot of mountains, and that in the pergunnahs of 
Sembeleh and Beratch, do not continue in that state, for 
such a quantity of new earth is brought with the inunda- 

do duty shall be taken for pasturage.’ And again :— 11 Every country has 
something peculiar to itself. Some soils produce crops almost spontaneously, 
whilst others require the greatest exerti ns of labor and skill. Much depends 
upon the Mcinity or distance of water, and the neighbourhood of towns ought 
also to be a matter of consideration. So that it behoveth the officers of Go¬ 
vernment, in their respec tive districts, to attend to every one of those circum¬ 
stances, that the demands of the State may be fixed accordingly.”—Vol. I, 
P- 147 - 
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tion, that, when the water subsides, the sail is better than 
most pulej. However His Majesty “ out of the abundance 
of his beneficence ” reckoned it only as common banjar. 

I he husbandman had his choice to pay the revenue cither 
in ready money or by kmikut or by bhaoli. 

§ 232. Akbar’s system first dealt with individual culti¬ 
vators, and the revenue was to be paid at the commuted 
money rate upon the actual produce year by year. It is 
said that he adopted this course because he and his ministers Akbav's 
were aware that any fixed money assessment of so large a 0 ri S innl 
portion of the produce would very soon prove unequal. 

In less than ten years it was found that this plan would V ears ' 

not work, and the result is given in the Ayenl Akbari: _ Se “ lemenL 

“It was found very difficult to procure the current prices 
of grain from all parts of the kingdom ; and the delays 
that this occasioned in making the settlements were pro¬ 
ductive of many inconveniences. In order to remedy these 
evils, His Majesty directed that a settlement should be 
concluded for ten years. For the above purpose, having 
found an aggregate of the rates of collection from the 
commencement of the fifteenth year of his reign to the 
twenty-fourth inclusive, they took a tenth part of that total 
as the annual rate for the ensuing ten years. From the 
twentieth to the twenty-fourth year, the collections were 
made upon grounds of certainty, but the five former ones 
were taken from the representations of persons of integ¬ 
rity ; and moreover during that period the harvests were 
uncommonly plentiful.” “Thus,” says Lieutenant-Colonel 
in his work on The Land-Tax in India , “it appears 
., la f a [ a ver y e arly period the scheme of Akbar to assess 
men7 S ' ^ c * iscovere ^ * n practice to be full of embarrass- 
011 ^ ' 3eforc measurement even was completed, he 

^as reduced to the necessity of assessing whole villages, and 
c.i. mg it to the people themselves to distribute the portion 
Pay a e by individuals. This is one of the most instruc- 
22 essons we could have of the extreme difficulty of 
assessing land in any portion which approaches to the full 
pro it of the landlord. The actual measurement and the 
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nominal assessment of Akbar exist at the present day in 
the village records of those countries wherein they were 
introduced ; but they may be deemed rather objects of 
curiosity than of utility. ” It may be observed that Raja 
Todar Mai and Mozaffar Khan were jointly appointed to 
the Vizarat in the fifteenth year of Akbar’s reign. It was 
from this year that the calculations for the ten years’ settle¬ 
ment were made. In all probability it was this settlement, 
and not the original attempt to take as revenue the value 
of a fixed share of the produce, which made the name 
of Todar Mai so celebrated, and if Lieutenant-Colonel 
Briggs’ view of this settlement be correct, the original 
project was either wholly abandoned or materially modified. 
Mr. Elphinstone, however, takes a view somewhat different. 
He says that the commutation rates were occasionally 
reconsidered with reference to actual market prices, and 
he concludes his account with the following observation : 
—“ The above measurements and classifications were all 
carefully recorded ; the distribution of land and increase 
or diminution of revenue were all yearly entered into the 
village registers agreeably to them ; and they still continue 
in use, even in parts of India which had not been con¬ 
quered in Akbar’s time, and where their own merits have 
since introduced them.” 8 Speaking with especial reference 
to Bengal, Mr. Shore said in his Minute of the 18th June 
1789 : —“ In every district throughout Bengal, where the 
licence of exaction has not superseded all rule, the rents 
of the land are regulated by known rates called Nirk> and 
in some districts each village has its own. These rates 
are formed with respect to the produce of the land at so 
much per bigah. Some soil produces two crops in a 
year of different species, some three. The more profitable 
articles, such as the mulberry plant, betel leaf, tobacco, 
sugarcane, and others, render the value of the land pro¬ 
portionally great. These rates must have been fixed upon 
a measurement of the land\ and the settlement of Todar Mai 



\ 

* History of Itidia, p. 473. 
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may have formed the basis of them! It is possible that 
Todar Mai succeeded in carrying out the original scheme, 
although his predecessor, Khajeh Abdul Majeed Asof 
Khan, failed. Much depended upon the results of an 
accurate measurement and the collection of actual inform¬ 
ation as to prices and other matters. We know from the 
Ayenl Akbarl that the measurements were systematically 
carried on, and when the village registers were complete, 
the assessment based on actuals must have been very 
different from that at first made upon the information 
supplied by ‘ respectable persons.’ If the merits of any 
reform are fairly judged by results, the system of T6dar 
Mai must be held to have proved beneficial to the raiyats 
and just to the State, seeing that it lasted without material 
variation for more than a century, during which time the 
countiy is said to have been in a high state of cultivation, 
and the raiyats in a most prosperous condition. 9 


* Answer to 38th Question by Gholam Hostin Khan , Appendix No. 16 to 
Mr. Shore’s Minute of 2nd April i 7 S8, who says that the institutes of Akbar 

continued in use until the time of Bahadur Shah (1707 _ 1712 A.D.) 

The following observations written in 1807 will show what was then 
thought of tlie principles of Akbar’s Revenue Administration, and the 
expediency of adopting the same lines at the commencement of the present 
century The assessment of Akbar is estimated by Abul Fuzil at one-third, 
and by other authorities at one-fourth of the gross produce. But it was 
undoubtedly higher than either of these rates ; for had it not been so, enough 
would have remained to the raiyat after defraying all expenses, to render the 
land private property ; and as this did not take place, we may be certain 
to 'h thC nom * na * one-fourth, or one-third, was nearly one-half. This seems 
rv 1 ^ X< j r ^ Cen ^ le option of Aurungzebe, for he directs that not more than 
sufPr^l Cr0 ^ ta ^ cU fr° m rat yat; that, where the crop has 

what U Suc ^ rcm ission shall be made as may leave him one-half of 

ic crop might have been ; and that where one raiyat dies and another 
duc^' 1 ^ kk land, the rent should be reduced if more than one-half of the pro- 
t/ Cc * i ra ^ e( l ^ less than a third. It is evident, therefore, that Aurungzebe 
d that one-half was, in general, enough for the raiyat, and thought he 
''Ugnt in no case to have above two-thirds. The mode of a- essment in the 
^ded Districts and the Deccan :: ill limits ihe share of the raiyat to those 
proportions, but makes it commonly much nearer to one-half than two-thirds 
produce. If, by fixing the Government rent at one-third, he were 
a lowed to enjoy the remainder, and all such future increase as might arise 
r °m his industry he would never reliwjuif h his farm, and all culliv: ted land 
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§ 233. Todar MaFs settlement of the subah of Bengal 
was made in or about the year 1582 A.D. : and the annual 


would soon become private landed property. If more than one-third is 
demanded as rent, there can be no private property, for it is found that, 
when land which has formerly been Ena in , is assessed, as long as the rate is 
not more than one-third of the produce, the land is regarded as a private 
estate, and can generally be sold ; but that whenever the rate exceeds one- 
third, the land is scarcely ever saleable, is no longer reckoned private properly, 
and is often abandoned. It is also found, by experience, that one-third of the 
produce is the rate of assessment, at which persons, who are not themselves 
cultivators, can rent land from Government without loss, for it enables them, 
after paying the public demand and being re-imbursed for all expenses and 
stock employed, to obtain a small portion of land rent. As one-third of the 
produce is therefore the highest point to which assessment can in general be 
carried, without destroying private landed property, and as it is also the point to 
which it must be lowered before persons who are not cultivators can occupy 
Sircar land without loss, it is obvious that, unless the assessment is reduced 
to this rate, land can neither be occupied by all classes of the inhabitants, 
nor ever become private property ; nor can any permanent settlement be 
made, calculated to improve the condition of the raiyats , or of the public 
revenue. I am, therefore, of opinion, that it? a permanent settlement of the 
Ceded Districts, the rent of Government should be about one-third of the 
gross produce. The proportion of a third of the gross produce, however, 
was assumed as the average only, and it of course varied in different soils, 
with reference to the quantity of the produce, or the value of the produce 
left after payment of all charges and expenses. It was, in other words, 
a mere theoretical calculation, and by no means formed the principle 
upon which Sir Thomas proceeded in making his settlements. This 
will more clearly appear by reference to the method adopted by Sir 
Thomas Munro, as described by himself in fixing the assessment. The 
business was begun by fixing the sum which was to be the total revenue 
of the district. This was usually effected by the Collector, in a few days, 
by comparing the collections under the Native Princes, under the Company’s 
Government from its commencement, the estimates of the ordinary and head 
assessors, and the opinion of the most intelligent natives ; and, after a due 
consideration of the whole, adopting such a 6um as it was thought would be 
the fair assessment of the district in its present stav-. o.r what the inhabitants 
in similar circumstances under a Native Government would have regarded 
as somewhat below die usual standard. The amount fixed by the Collector 
was usually from five to fifteen per cent, lower than the estimates of the 
assessors, for it is the nature of assessment, proceeding from single fields 
t > whole districts, and taking each field at its supposed average produce, to 
make the aggregate sum greater than what can be easily realized.” [.Extract 
f rom ihc !: ciar of the Ceded fHstricts, dated 

1 S i/i August 1807, quoted in the Governor-Gene rat's Minute of the 26 th 
September 1832.} 
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amount of revenue assessed by him was Rs. 1,06,93,152- 
The first increase of this assessment was made seventy-six Subsequent 
years afterwards in 1658 by Shuja Khan, who raised the 
annual revenue to Rs. 1,31,15,907. No further material under Native 
enhancement was made until the time of Jaffer Khan, 1 Rule. 
otherwise known as Murshed Kuli Khan, who having 
put aside the zemindars and others who stood between 
the Government and the cultivators, managed the col¬ 
lection of the revenue entirely by his own officers. 

By these means, and by supplying the raiyats with im¬ 
plements of husbandry and with advances of seed grain, 
he increased cultivation, and augmented the revenue to 
Rs. 1,42,88,186. He imposed the first of the suhbadari 
abweibs, or imposts, namely, khas-navlst , which was then 
but a trifling fee to the kkalsa, or treasury officers. He 
removed the seat of Government in 1707 from Dacca to 
Murshedabad, which he called after himself. He used to 
say that a Mahomedan was a sieve, which retained nothing, 
and that a Hindu was a sponge, which might be squeezed . 
at pleasure. Accordingly he employed Hindus only in 
the collection of the revenue, and these he squeezed 
effectually, when he suspected that the revenue had been 
absorbed, so that the full amount did not reach the trea¬ 
sury. He divided the sitbah into thirteen chaklas , over 
each of which he placed a collector. Many of these 
collectors subsequently developed into zemindars. Ihe 
former zemindars were put by him in close confinement, 
in which many of them were detained during the whole 
of his tenure of office, while his Bengali amils collected 
the revenue. His exclusive employment of Hindus to 
some extent accounts for the fact that, when we obtained 
the Dlwdni, we found all the zemindars to be Hindus, 


1 Ho was born of Bramin parents. Bought while an infant by a Maho- 
medan, he was carried to Persia, and there reared in tire creed of Islam. On 
the death of his master, he found his way to the Dekhun, and goc into the 
service of Alamgir, who gave him the Divvani of Hyderabad, with the t.llc 
of Kar Tailed* Khan . From that he was transferred to the same post in the 
siibafi of Bengal, with the title of Murshed Kith A nan. 
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though the Government was Mahomedan. Jaffer Khan 
died in 1725, and was succeeded by his son-in-law Sujah- 
ud-din, whose assessment for 1728 was Rs. 1,42,45,561. 
He set at liberty the zemindars who had been confined 
by his predecessor, on condition of their agreeing to pay 
the amount of revenue which had been assessed upon 
their zemindaris. He imposed four additional subahdari 
abwdbs. Sujah-ud-din was succeeded in 1740 by Aliverdi 
Khan, who died in 1756. Three further abwdbs were 
imposed in his time, one of which was the famous Maratta 
Chauth. 2 The highest assessment before the time of 
British rule was made by Kasim Ali, who in 1763 raised 
the revenue to Rs. 2,56,24,223. Mr. Shore thought, 3 how¬ 
ever, that, notwithstanding the extreme rigour of his pro¬ 
ceedings, there is no proof that this amount of revenue was 
ever actually realized ; and that, even if it were realized 
for a year or two, the country was incapable of bearing this 
assessment permanently. He calculated that the imposi¬ 
tion.:) of Jaffer Khan, Sujah and Aliverdi amounted to an 
increase of about 33 per cent, upon the assessment of 
1658, while the increase of the zemindar's exactions from 
the raiyats could not be less than 50 per cent. 


2 Minute of 1W1 June 1789, § 41. 

The chief source of the revenue of all Indian Governments has consisted, 
from time immemorial, of a portion of the produce of the land.” 

. . “ It is obvious that the surplus which remains from the cross produce of 

the land, after deductii - all expenses, is the fair measure of its power to pay 
an assessment. But as that surplus varies in its relation to the whole produce 
m different soils, any tax proportioned to the latter only must be unequal to 
the extent of such variation ; and this inequality by creating an artificial 
monopoly in favour of the soils yielding the greatest proportion of net produce, 
and abstracting the extension of cultivation to those less favourably circum¬ 
stanced in that respect, will have a tendency to check production, and to take 
more from the whole body of the people than is brought into the treasury of 
the State. [MinuU by the Governor-General, dated Simla the 26 tk Septem¬ 
ber 1832.] A land-tax like that which was levied in India is bad for all the 
reasons for which tithe was condemned ; and it is worse inasmuch as it takes 
so much more than tithe took. Dr. Smith has shown that a land-tax assessed 
according to a general survey and valuation, however equal it may be at 

first, must m the course of a very moderate period of time become unequal. 

Idem, 47, 77. M 
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234. In History, as in Law, contemporary exposition 
has great value. 4 Those who lived at or near the time 



when occurrences took place, and systems of administra¬ 
tion were in active operation, may reasonably be supposed 
to be better acquainted than their descendants with facts 
and results. It will, therefore, be useful to see what the 
statesmen, who directed the course of affairs in India 
during the latter half of the eighteenth century, thought 
of the Mahomedan system and the condition of the peo- 
P^ e > as the English found it on their accession to the 
Sovereignty of the country. Mr. (afterwards Sir) J. Mac- Contcmpor- 
p verson, who acted as Governor-General after the depar- a ^ x ^ 01 f^ m 
tui e of Mr. Hastings, 0 wrote as follows in 1786 Nothing ^Obs^vatiom 
was more complete, more simple, correct, and systematic, of ^ir John 

than 4-1-. • . Macpherson 

ldri ine ancient revenue system of this country. It () n4he previ- 

was formed so as to protect the people who paid it from ou * System. 
oppression, and secure to the Sovereign his full and legal 
rights. The helplessness and the poverty of the native, 
combined with the force of despotism to the establishment 
°f such system. For, to draw the greatest regular revenue 
hom millions of unarmed cultivators and manufacturers, 
a system was necessary, that connected the security of 
every raiyat or peasant with the punctuality and equaliza¬ 
tion of the payments. A thousand checks became neces- 
sar y, from the accountant and assessor of the village, 
through many gradations, to the accountant-general of the 
^chequer. Such was the nature of these checks, that if 
°Ppression had been committed, or a default of payment 
arose in any quarter, the error could be found out by 
investigation and re-examination of accounts, which were 
faithfully and regularly recorded in every district of the 
country, and from thence transferred, through different 
offices, to the final grand account of the year, in the khalsa 
° r exchequer. This equal, regular, and just system, arose 


* 41 ^ ontcm poranea expositio cst optima et fortissima in lege.” 

Mi. Hastings resigned hi> office, and embarked for England on the 8th 
February 1785. 
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originally, perhaps, from the mild principles of the Gentoo 
religion, which the ruling, or the Bramin power, found it 
necessary to accommodate, for the support of the indolent 
and idle castes, to the equal assessment of the cultivation 
of the soil and the industry of the manufacturer. When 
the ruling power devolved upon chiefs not of the Bramin 
race, and afterwards on the Mahomedan conqueror, both 
found it necessary to continue the original system. We 
have reason to suppose that the Mahomedans improved it, 
by adopting some of the ancient Persian and Arabian 
revenue regulations. The revenue terms which occur in 
accounts are mostly of Persic or Arabic etymology ; nor 
is the revenue system of those parts of India, where the 
Mahomedan conquests have not extended, found so per¬ 
fect as that where their administration has long prevailed. 
Conquest must, at first, have disturbed the established 
regulations of every country. A short time would con¬ 
vince the invaders, that justice and lenity towards the 
inhabitants could alone give value to the conquest. The 
tyrant and the conqueror might demand a greater revenue 
than the regular due of Government, and they might put 
the individuals, who were called upon to pay it, to the 
torture for more, and finally to death ; but such acts would 
soon be found to have the same effect as killing the 
individual bees for their particular portions of honey. A 
revenue which many millions were to pay in small indivi¬ 
dual proportions, was only to be collected like the honey 
of the hive. The whole nation of the industrious was to 
be cherished and supported in their respective functions 
of industry, and at this day we find that the raiyats and 
manufacturers of Bengal quit the field of the oppressor, 
and punish him by leaving his district a desolate waste. 
Such is the chief shield which these helpless people have 
to oppose against oppression ; and it is more powerful 
than can, at first view, be imagined by an European. 
The raiyat possesses other means of defence, and they 
are a disposition and great ability, in his little line, to 
defraud the collector of the revenue. Innumerable, I am 
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told, are his acts and endeavours in t\\ls way : and here 
comes the first aid of the regular ancient system of accounts. 
The raiyats will not venture to refuse to pay the established 
due to the Sircar , or Government. Custom is a law, whose 
obligation operates in their own defence, nor have they 
^n idea of disputing it; they consider it as a species of 
decree from fate. But as the value of money, in propor¬ 
tion to its plenty, must have decreased in India as well as 
m Europe, so it has been found that the raiyats of a 
village and of a whole district could pay a greater revenue 
than that originally settled by custom. Hence arose the 
°ppiessive catalogue of abwdbs , 6 or special additional 

t fbzvdb is the plural of bob = a head, an item ; and means ‘ items,’ or 
miscellaneous items,’ i.e. of taxation. When the Mogul authorities desired 
to levy an additional sum, the usual way of accomplishing this object was, 
not by increasing the tumdr or original amount of revenue payable by the 
zemindar or farmer, but by imposing a tax for some particular purpose, which 
tax was levied in a fixed proportion to the original jama or revenue. The 
pm poses or pretexts, for which these miscellaneous taxes or abwdbs were 
imposed, were so numerous that it would be difficult to give a complete list 
0 ^em. A few will suffice as an example : Chauth Maratta, in order to 
Pay the tribute of one-fourth of the jama , levied by the Mahrattas — abwdb 
faujdar?, or fees for the support of the chief Police Magistrate and adminis- 
tution of criminal justice— abwdb rakdari , for the repair of roads, which 
never were repaired — zar mathaut consisting of four items, viz. presents at 
the Punya or annual settlement of the revenue ; charge for khilats , or honor¬ 
ary dresses for the members of Government; charge for repairing the banks 
the river at Murshedabad ; and fees to the Nazir who commanded the 
escort which brought the collections to headquarters — hJtas navisi\ fees for 
L he Government accountants— sarf-i-sikka , an impost to cover the loss on the 
exchange of coins of different mints. The zemindars in their turn levied from 
the raiyats all the abwdbs that they themselves had to pay, generally contriv¬ 
es to make a profit out of the transaction ; : nd they further imposed addi- 
lional abwdbs of their own devising and for their own benefit ; c.g. abwdb 
mc hniani 9 to defray the expenses of the zemindar on his visiting the village ; 
bab'urj a tax on marriages. Any unusual occurrence, a Governor's visit or 
ll petty war on some distant frontier was and is made a pretext for imposing 
a !lew c ess. One ingenious zemindar has within the last few years mode the 
Construction of a line of telegraph a ground for a fresh contribution, which, 
the* raiyaU were taught to believe, went to the maintenance of the prats and 
V ' lres - In the District of Jessorc, before the legislation of 1793, out of fourteen 
‘it'u.'lcs import! upon the zemindars by the Nazim, twelve were levied from 
nuyats, and nineteen other article in addition. The cesses levied from 
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assessments, by Government. The abwabs , or successive 
additional taxes, make regular heads in the accounts of 
every village and district; nor are the abwabs , established 
openly by Government, of that oppressive nature which 
Mr. Francis in his ingenious minutes has supposed. The 
sources of real oppression are the secret abwabs , or un¬ 
avowed taxes, which the great farmer or zemindar imposes 
at will on the raiyats, and of which we have such cruel 
examples in the investigation at Rungpore.” 7 )j 

§ 235. The principles of Mogul taxation, however 
limited in practice, were intended to give the Sovereign a 
proportion of the advantages arising from extended cul- 


other distinctions, but were generally calculated at so much in the rupee, the 
first on the original (< asil ) rent, and subsequent ones on the asil y plus the 
previous cesses. The zemindars and other proprietors, being themselves 
exempted by the Permanent Settlement from the imposition of any new 
afoodbs or cesses by Government, were directed in concert with the raiyats to 
revise the former cesses levied upon the latter, and to consolidate the whole 
with the asil into one specific sum, after which they were strictly forbidden to 
impose any new alnvdbs upon the raiyats under any pretence whatever. Every 
such exaction was to be punished by a penalty equal to three times the 
amount imposed for the entire period of the imposition, and all stipulations 
for the payment of arbitrary and indefinite cesses were declared to be null and 
void. Notwithstanding these strict prohibitions, cesses have continued to be 
imposed down to the present day. The subject recently attracted the atten¬ 
tion of the Bengal Government, and inquiries were instituted, which .showed 
that these abwdbs are of general prevalence all over Bengal, and that they 
certainly have not diminished in numbers since the Permanent Settlement, In 
the district of the 24-Pergunnahs round about Calcutta, no less than 27 different 
hinds of cesses were found to be usually levied a few years ago. {Report on the 
Administration of Bengal, 1872-73, pp. 23, 29.) The fact really is that the 
imposition of fresh adfwdbs is a mode of enhancing rents, sanctioned by long 
custom and acquiesced in by both parties. Mr. Harington speaks of cesses 
ns being in fact a considerable part of the neat rents (Analysb , Vol. I I, p. 19), 
and, in the words of the Bengal Administration Report, “ at present the 
people certainly prefer to pay moderate cesses to an enhancement of rent.” 
They regard an enhancement decree as the fixing of a new asil) upon which 
future cesses will be sure to be calculated, and have just the same dislike to it, 
as their forefathers had to pattas in which the former asil and abwdbs were 
to be consolidated into a fixed sum. 

7 Minute of the fh July iyS 6 —Selection of Papers from the Records of 
the East India Company published in 1826, Vol. I, p. 454. This compilation 
will hereafter be referred to as Revenue Selections . 
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tivation and increased population. As the cultivated area 
of the country was extended, new land being brought under 
tillage in order to meet the enlarged demand for food 
created by an increase in the number of consumers, the 
tumdr or standard assessment, i.e. the total of what Original 
Government received in money or in kind, was augmented, / 7 ™ 

In order to carry out these principles, every extension Taxation. 
and every diminution of cultivation was to be recorded ; 
and inferior officers 8 were stationed throughout the country 
to collect the necessary information, to note and register 
all matters relating to the soil, its rents and produce. It 
is clear that any increase of revenue obtained in this way 
did not involve an increase of the demand made upon 
the cultivators, did not necessitate an enhancement of the 
rates payable by them ; but it was very different with 
the suhbadari abivdbs or imposts. They were a direct 
raising of the assessment, and involved , first* directly, and, 
secondly , indirectly, an enhancement of the rates paid by 
the raiyats or cultivators. These abwdbs were levied upon 
the tumdr or standard assessment in certain proportions 
to its amount. Thus, for example, the impost known as 
sarf-i-sikka , which was imposed to cover the loss on the 
exchange of coins of different mints, was nine rupees, six 
annas per cent., i.e. upon the assessment as paid to Go¬ 
vernment by the farmer or zemindar , who was supposed 
to levy the impost from the raiyats in the same pro- Effect of the 
portion or according to the same percentage. It is clear, levy gf 
however, that the farmer or zemindar, in order to pay the ‘ * 

full percentage of increase to Government, must take 
something more from the cultivators in order to cover 
the expenses of collection. The element of uncertainty 
thus introduced was abused for the purpose of exaction : 
and the raiyats had to pay directly the increase which 
the Government required, and indirectly all that the farmer 
or zemindar exacted under cover of the Government 
demand. Where the proportion or percentage was not 


See am;, page 433, note. 
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defined, the levy of the impost was at the discretion of 
the zemindars or farmers ; and in many cases, though 
intended to have a partial operation merely, was extended 
to situations in which Government had no intention of 
claiming it. Even before the time of Jafier Khan, the 
zemindars , farmers and officers of Government had been 
in the habit of levying imposts or cesses upon the prin¬ 
ciple just explained for their own benefit. Jafier Khan 
merely adopted and utilized the device for his own benefit 
and that of the Government. Succeeding Nazims increased 
the abzudbs , and thus at once forced the zemindars and 
farmers to make fresh demands upon the raiyats , and gave 
them a pretext for exacting on their own accounts.** 
During the decay of the Mogul Power, when the Gover¬ 
nors of Provinces and Districts were practically independent, 
and thus able to practise oppression and extortion on their 
own account, and without restraint or check, the only limit 
to exaction was the ability of the cultivators to give 
what was demanded of them. 

§ 236. Speaking of the condition of things which was 
Condition of rcsu ^ °f these abuses, and which the English found 
the People existing in the country, Mr. Shore said :—“ At present no 
7 Rule' ^ aLive uniformity whatever is observed in the demands upon the 
raiyats. The rates not only vary in the different collector- 
ships, but in the parganas composing them, in the vil¬ 
lages and in the lands of the same village ; and the total 
exacted far exceeds the rates of Todar Mai.” 1 And again 
—“ We-know also that the zemindars continually impose 
new cesses on their raiyats , and having subverted the funda¬ 
mental rules of collection, measure their exactions by the 
abilities of the raiyats.” 2 In a previous Minute 3 he had 
observed that “the constitution of the Mogul Empire, despo¬ 
tic in its principle, arbitrary and irregular in its practice, 
renders it sometimes almost impossible to discriminate 
between power and principle, fact and right; and if custom 


• The above is taken mainly from paras. 30 to 43 of Mr. Shore’s Minute of 
the \%th June 1789. 

* Para. 219. id. 3 Para. 528, id. 3 Of the 2nd April 1788. 
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be appealed to, precedents in violation of it are produced. 

On the 3rd November 1772, the President and Council of 
Fort William wrote thus “ The Nazims exacted what 
they could from the zemindars and great farmers of the 
revenue, whom they left at liberty to plunder all below, 
reserving to themselves the prerogative of plundering them 
in their turn, when they were supposed to have enriched 
themselves with the spoils of the country. In the pio 
ceedings of the President and Select Committee, dated 
16th August 1769, Supervisors (of whom we shall hear 
more hereafter) were appointed, and in the Letter ol 
Instructions issued to them there is the following deli¬ 
berate expression of opinion :—“ The truth cannot be 
doubted, that the poor and industrious tenant is taxed 
by his zemindar for every extravagance, that avarice, ambi¬ 
tion, pride, vanity or intemperance may lead him into, 
over and above, what is generally deemed the established 
rent of his lands. If he is to be married, a child born, 
honours conferred, luxury indulged, and nazeranas or fines 
exacted even for his own misconduct, all must be paid by 
the raiyat. And, what heightens the distressful scene, the 
more opulent, who can better obtain redress for imposi¬ 
tion, escape, while the weaker are obliged to submit. 

§ 237. Opinions might be multiplied to show the 
misery and degradation of the people and the utter absence 
of law or order in the country ; 4 * 6 but it will be sufficient, 


4 Fifth Report of the Select Committee of the House of Commons, who 
add:—“The whole system thus resolved itself, on the part of the public officers, 
into habitual extortion and injustice, which produced, on that of the culthaioi, 
the natural consequences, concealment and evasion, by which Government 
was defrauded of a considerable part of its just demands. - Mr. Shore, in his 
Minute of the iSth June 1789, similarly observed : “We must reflect that we 
ate governing a people tvhose habits are implanted by < 

practice adopt the licentiousness of it, and the evasions and subterfuges which 
it gives rise to.” 

4 Supplement to Colcbrookc's Digest, pp. 174, 

6 The reader may be reminded that the zemindars and farmers, whose acts 
required the control of the law, -veie charged with the administration of justice 
and the duties of police, just as the holders of fiefs under the ieudai system 
exercised siinilai functions—See I Ilallam’s Middle Ages, 241. 
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upon a question, as to the merits of which difference of opin¬ 
ion is scarcely possible, to quote finally the opinion of the 
statesman who carried the Permanent Settlement into effect 
Opinion of in Bengal. “ The vague term ‘ usage/ ” observed Lord 
waUis COfn ~ Cornwallis ' m Minute of the nth February 1793, “ was 
the only rule for deciding upon any question of revenue 
and the rights of those concerned in the payment of it ; 
and custom, which varied in almost every district, and pre¬ 
cedent might be pleaded in justification of every species of 
exaction and oppression.” 7 When modern reformers talk 
with complacent benevolence on paper about restoring the 
raiyats of the present day to their ancient customaiy rights 
and the ancient land-law of their country, it is very desira¬ 
ble that we should understand, by the light of facts, the 
condition to which this plausible proposition would re¬ 
deliver them, if it were literally carried into effect. 


7 And see para. 31 of Revenue Letter to Bengal, dated 15th January 1819— 
1 Revenue Selections , 355. 





misr^ 



and Tenant in Various Countries — (India). 


451 



CHAPTER XIX. 

Landholding , and the Relation of Landlord and Tenant in 
India— From the First Settlement of the English to the 
Grant of the Dtwdnl. 

§ 238. The first factory of the English in India was 
established at Surat under the authority of a fanndn of 
Jehangtr dated nth January 1613. In 1634 the Emperor, First Settle - 
Shah fehdn , granted a fanndn , permitting the ships of °[ ^ te 
the Company to enter the Ganges or rather to resort to India. 
the port of Piplf at the entrance of the western branch of 
that river ; and in 1642 a factory was accordingly estab¬ 
lished at Balasore. Ten years afterwards in 1652, Mr. 

Gabriel Boughton, a surgeon of the Company, having 
procured the imperial favour, by curing certain members of 
the Emperor’s family, obtained permission for unlimited 
trade in Bengal, free of customs, but subject to an annual 
payment of Rs. 3,000. Shujd , the second son of Shah 
fehdn , having been appointed Subahdar of Bengal, took 
up his residence at Rajmahal ; and Mr. Boughton, having 
come to pay his respects to him, was fortunate enough to 
make another successful euro, in consequence of which he 
obtained the prince’s favour and permission for the English 
to establish a factory at Ilughli, where the Portuguese had 
previously erected a well-fortified settlement. Shujd , who 
xvas favourable to the English, governed Bengal until 1660, 
when upon the death of Shdh fehdn in 1657, having taken 
11 P arms with a view to obtain the throne, and being 
defeated by Aurangzfb’s Generals, he fled to Arakan and 
was there murdered. Shdista Khan , maternal uncle of 
Aurangzfb, was the next Subahddr of Bengal. He treated 
the English with very much less favour. He exacted a 
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duty of 3*^ per cent, on their merchandize, and his officers 
extorted considerable sums from their factors. A hostile 
spirit was thus created ; and a quarrel between three 
English sailors and the native police at Hughli brought on 
actual hostilities, in consequence of which, on the 20th 
December 1686, Job Charnock abandoned Hughli and 
dropped down the river of the same name to the little 
village of Sutanati ( CJiuttamitty ), which afterwards became 
the site of Calcutta. From Sutanati he was forced to retire 
to Injelli at the mouth of the river Hughli, and the Eng¬ 
lish factories including those at Kasimbazdr and Patna 
were taken and plundered. Captain Heath now arrived with 
two ships from England, and having plundered Balasore, 
and made an unsuccessful attempt upon Chittagong, he 
took the Company’s servants and effects on board and 
landed them at Madras. Bengal was thus wholly aban¬ 
doned. The Emperor Aurangzib had been greatly exas¬ 
perated at the hostilities of the English and had at one 
time given orders to expel them entirely from his domi¬ 
nions ; but the loss of their commerce was felt by the 
native Government, and the English ships were able to 
prevent the pilgrimage of pious Mahomedans by sea to 
Mecca. He was therefore induced to listen to two com¬ 
missioners who were sent from Bombay, and a reconcilia¬ 
tion was effected, in consequence of which he directed the 
Subahddr of Bengal to invite Charnock to return to 
Bengal. After a promise of compensation from the 
Emperor for the goods that had been plundered, Charnock 
returned to Sutanati on the 24th August 1690, and laid the 
foundation of Calcutta. 8 

§ 239. Eight years after, in 1698 permission was 
obtained from Aziiuus-Shdh , grandson of Aurangzib , and 
Subahddr of Bengal, Bahdr and Orissa to purchase from 


0 Bar rack pur is called by the natives Achoumk after Job Charnock. Cal¬ 
cutta is derived from Kalighdty c. the lauding place, place where people 
bathe, s cred t' ■ the goddess Kali , which is near the city on the bank of a creek 
of the river Hughli, Alinagur is another name by which Calcutta was 
formerly known. 
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the zemindars the talukddri right of Calcutta and the 
adjacent villages of Sutanati and Gobitidpitr , subject to the 
annual payment of Rs. 1,195. In the year 1717 the 
Emperor Farokhsir out of gratitude at being cured of a 
disease by Mr. Hamilton, a surgeon of the Company, 
granted to the English the privilege of free trade, and also 
permission to purchase the talukddri right of thirty-eight 
more villages adjacent to the three purchased in 1698. 

This purchase was not however effected, as the then 
Stibahddr of Bengal, J after Khan {Murshed Kuli Khan) 
not being favourably disposed to the English would not 
allow the zemindars to make the sale. Jafier Khan died 
in 1725, and was succeeded by his son-in-law Sujak-ud-din. 

On his death, his son, Serferaj Khan , took possession of the 
subahddri or viceroyalty, but was killed in battle with 
Ahverdi Khan , who, having obtained a sanad or grant of 
the subahddri from the Emperor, marched with an army 
to assert his rights. Aliverdi Khan 9 was Subahddr till his 
death on the 9th April 1756, when he was succeeded by 
his grandson Serdj-ud-dau/ah, who being exasperated with 
the English, because Mr. Drake, the Governor of Calcutta, 
refused to surrender one ICishan Das, son of Raja Raj 
Bullubh, Governor of Dacca, marched to attack Calcutta 
and captured Fort William on the 21st June 1756. One Tragedy if 
hundred and forty-six persons, of whom about one-third * 

were English, were taken prisoners and, with the exception 
of twenty-three, all perished miserably in the Black Hole' 
on the night of that day. Colonel Clive and Admiral 
Watson, being sent from Madras to retrieve these disasters, 
recovered Calcutta on the 2nd January 1757. 1 On the 9th 
February 1757 a treaty was concluded with Scrdj-ud- 

With his permission, when the Mahrattas invaded Bengal in 1741, the 
celebrated Mahratla Ditch was constructed for the defence of Calcutta. 

1 Some lawyers haved based the right of the English to Calcutta on con¬ 
quest. In 1782, Hyde, J. (Chambers, J. concurring), said—“We say the 
inhabitants of this town are all British subjects, because this town was con¬ 
quered by Admiral Watson and Colonel ( live, but that do. - not extend to 
subordinate factories. la the Goods of Bah h At. Gaum, Morton’s Decisions 
P- 103. 
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daulahy by which he confirmed the privileges of the Com¬ 
pany, allowed their goods to pass free of duty by land 
and water, and permitted them to fortify Calcutta and 
establish a mint. He also stipulated that he would allow the 
zemindars to grant to the Company the villages in the 
vicinity of Calcutta given by the Emperor’s farmdn “ but 
detained from them by the SubaJiL Hostilities, however, 
Pottle of broke out again immediately, and on the 23rd June of the 

Pla * se y- same year the battle of Plassey was fought, the result of 

which was that Mir Jaffier , Serdj-ud-daulalis paymaster 
and general of the forces, was made Subahddr by the 
English; and Serdj-ud-daulah , being seized at Rdjmahal in 
his flight, was brought back to Murshedabad and assassin¬ 
ated by order of Miran, son of Mfr Jaffier. By the treaty 
concluded with Mfr Jaffier he agreed to grant to the Company 
the land within the Mahratta Ditch and six hundred yards 
without the ditch; 2 also that the land lying to the south 
of Calcutta as far as LLalpi should be under the zeniindarl 
of the Company, who were to pay the revenue “ in the 
same manner with other zemindars.” The revenue of this 
Twenty four zevtifidarl was fixeio&t Rs. 2,22,958; and, as it included 
Pargavns twenty-four parganas or local divisions, it gave its name to 
acquired. the district arounc j Calcutta which is still known as the 
district of the Twenty-four Parganas. 

§ 240. In 1759 Mahomed Ali Gohur, 3 son of the Em- 


3 The Sanad for the free tenure of the town of Calcutta, by which the rents 
of die Mauzahs Cobindpur, Chauringhi, &c. amounting to Rs. 8,836 were 
‘ forgiven,’ will be found at page 25 of Vol. I of Aitchison's Treaties. 

8 Ali Gohur, who took the title of Shah A lam the Second on being recognized 
as Emperor by Ahmed Shah Duran! after the battle of Panipat, was the eldest 
son of Alamglr the Second, who was raised to the throne (A. D. 1754) by 
GhAzl-ud-dfn, the Comraander-in-Chief, after he had deposed and blinded 
Ahmed Shah. Alamgir was assassinated under the orders of the same Ghazi- 
ud-din (November, A.D. 1759) to prevent his combination with Ahmed 
Sbdh Duran!, who was then advancing to invade India for the fourth time. 
All Gohur was then absent in Bengal, and Ghazi-ud-dfn raised to the throne 
another youth of the royal family, who was never generally acknowledged, as 
Ghazi-ud-dln almost immediately fled from Delhi before the advance of Sed 4 - 
sheo Bkao and the Mahrattas, and took refuge in the Jat country. Ahmed 
Slvih Duran! having destroyed the power of the Mahrattas in the battle of Pani- 
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peror Alamgir II, assisted by the Subahddr of Oudh, invad¬ 
ed Bahar; but, upon Clive’s march to Patna, the Subahdar 
deserted him, and he was forced to throw himself upon 
Clive’s compassion, who sent him five hundred gold 
mohurs. * * * 4 In the following year, 1760, his father having 
been assassinated by Ghdzi-ud-din , he assumed the title 
of Emperor and again invaded Bahar, but was defeated 
by Colonel Calliaud on the 22nd February, after which 
he marched upon Patna. Miran, Jaffter’s son, upon whose 
vigour his father’s administration principally depended, 
having been killed by lightning in his tent on the 2nd 
July, the English now determined to depose the feeble 
Mir Jaffler in favour of his son-in-law Mir Kasim. In 
carrying out this arrangement, it was stipulated by a treaty 
concluded with Mir Kasim on the 27th September 1760, Hardwan, 
that the three districts of Bardwan, Midnapore and Chitta- Midnapore , 
gong, which yielded about one-third of the entire revenue lliftssten 
of Bengal, should be assigned to the Company to meet the ed to the 
charges of the army and provisions for the field. Major ^ompuny. 

pat (7th January 1761) returned to Kabul without attempting to profit by his 

victory, and did not afterwards interfere in the affairs of India. Ilis recogni¬ 
tion of Ali Gohur as Emperor under the title of Shah Alam may indeed be re¬ 
garded as an acknowledgment that the Mogul sovereignty was still in existence; 
bat most historians consider this sovereignty to have terminated with the life 

of Alamgir II—See Elphinstone’s History of India , p. 665, and Mill’s His¬ 
tory of British India , Vol. II, p. 478. Mr. Mill, speaking of Shah A/am the 
Second, says, that he “ never possessed a sufficient degree of power to consider 
himself for one moment as master of the throne.” He was, in fact till his 
death, a mere puppet in the hands of whatever power had the ascendency for 
the time. His eyes were put out by Ghulam Kadir in 1788. He was again 
restored to his nominal throne by Sindia. After the battle of Delhi in Septem¬ 
ber 1863, he put himself under British protection ; and from this date the 
Mogul sovereignty must certainly be held to have finally terminated. 

4 A gold mohur is equivalent to sixteen rupees. It was on this occasion 
that Mir JaiTIer, who had been terribly alarmed at the Prince’s advance, 
granted, out of gratitude to Clive, as a jagir or assignment, the quit-rent 
which the Company had agreed to pay for the zemindar! of the Twenty-four 
Parganas. By a subsequent sanad of the Nawab, dated 23rd Tune 1765, and 
a farmdn of the Emperor, dated 30th September 1765, this jcigir was con¬ 
firmed to Clive for ten years from the 16th May 1764, after which, or at the 
death of Clive, if it occurred before the expiry of this term, it was to revert 
to the English Company as an unconditional jagfr and perpetual gift. 
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Carnac, having again defeated the Emperor’s troops early 
in 1761, made overtures of peace which were gladly accept¬ 
ed, and the Emperor was conducted to Patna, where 
he invested Mir Kasim with the subahddri of Bengal, 
Bahar and Orissa, on condition of his paying twenty-four 
lakhs of rupees annual revenue. On this occasion the 
Emperor offered to the Company the Diwdni of the three 
provinces, which was actually granted four years after. 
Serious disputes having arisen between Mir Kasim and 
the English, war broke out at last. Mir Kasim having 
been defeated, and having murdered the English prisoners 
who fell into his hands, fled to Oudh ; and Mir Jajfier was 
reinstated in the subahddri. By a treaty concluded with 
him on the 10th July 1763, the cession of Bardwem, Midna- 
pore and Chittagong was confirmed. On the 23rd October 
of the following year (1764), the Nawab Vizier of Oudh, 
who had invaded Bahar, was decisively defeated at the 
battle of Buxar. Mir Jaffier died in January 1765 and was 
succeeded by his son Nadjam-ud daulah, who by a treaty 
dated 25th February 1765 confirmed all previous grants 
to the Company, and made over to them the military 
defence of the country, agreeing to maintain such troops 
only as were immediately necessary for the dignity of his 
person and government and for the business of the collec¬ 
tions throughout the provinces. In less than six months 
after the date of this treaty, the Emperor granted the Dfwdnf 
to the Company. The exact position of the English in 
India at the time of the grant of the Di'wani, but before 
such grant, was as follows :—(1) A Company incorporated 
t under the authority of the British Government had obtain¬ 
ed a free tenure of the site of Calcutta ; (2) The same 
Company had obtained a zemindari 5 of the Twenty-four 



4 The word zemindar is derived from 1 zemin' = land, and 4 dar ’ = a 
holder or possessor. Its actual meaning varied and varies in different parts 
of India. In some places it meant properly a ‘landholder.’ In other 
places it meant the person who collected the revenue on behalf of the Govern¬ 
ment. In the former sense it designated in some parts of the country the 
holder of a small portion of land, generally a share in that belonging to the 
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Parganas ; (3) also a cession from the Subahddr of the 
revenue of the districts of Barchvan, Midnapore and 
Chittagong; (4) were entrusted with the military defence 
of the three Provinces of Bengal, Bahar and Orissa, the 
cost of which was to be defrayed from the revenue of these 
three districts ; and (5) enjoyed peculiar privileges of 
trade. 

§ 241. The farmdn or patent by which Shdh Alam, the 
titular Emperor of Delhi, made a perpetual grant to the The Grant 
East India Company of the Divvani of the three Provinces of °L lhp ; . 
Bengal, Bahar and Orissa, is dated the 12th August 1765, 
and runs as follows :—“ We have granted them the Diwam 
of Bengal, Bahar and Orissa, from the beginning of the 
Fasl-i-rabti (spring harvest) of the Bengal year 1172, as a 
free gift and altamgha 6 without the association of any 
other persons, and with an exemption from the payment of 
the customs of the Dfwani, which used to be paid by the 
Court. It is requisite that the said Company engage to 
be security for the sum of twenty-six lakhs 7 of rupees a 
year for our royal revenue, which sum has been appointed 
from the Nawab Nadjam-ud-daulah Bahddur, and regularly 
remit the same to the royal Sarkdr (Government) ; and in 


village community ; and the landholder might even be the actual cultivator. 
In other parts it was applied to the holder of a large tract, who collected 
the revenue from the actual cultivators, levied internal ditties and customs 
upon articles of trade, imposed petty taxes, and even administered civil 
and criminal justice. In times of disturbance and during the decline of the* 
Mogul Empire, the power of these zemindars varied according to local 
circumstances and the propinquity of the Emperor or some powerful Viceroy, 
The different meanings of the word are to be found in the different phases 
of the history of the country. * Zemindari' means the office of a zemindar, 
the.tract of land held by him, and for which he was liable, whatever was 
the nature of his holding, to pay revenue to the Government. Land 
granted free of revenue was termed lakhodj , from la — not, and Ihcraj— 
tribute, revenue. 

® * Royal grant,’ so called from two Turkish words signifying ‘red’ and 
( seal,’ such grants having been formerly sealed with a red seal. 

7 A lakh is one hundred thousand. Assuming the rupee to be worth two 
shillings, twenty-six lakhs of rupees are equivalent to ^260,000. The grant 
was, therefore, subject to a considerable annual payment by the grantee to the 
grantor. 
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this case, as the said Company are obliged to keep up a 
large army for the protection of the Provinces of Bengal, &c., 
we have granted to them whatsoever may remain out of the 
revenues of the said provinces, after remitting the sum of 
twenty-six lakhs of rupees to the royal Sarkar and providing 
for the expenses of the Nizamat.” 8 The meaning of the 
term ‘ Diwanl ’ has been often misunderstood. 9 ‘ Diwan ’ 
means literally ‘ a royal court/ ‘ a council of state/ ‘ a 
tribunal of revenue or justice/ ‘ a minister/ 4 a chief 
officer of state’; and, under the Mahomedan Government, 
it was applied especially to the head Financial Minister, 
whether of the State or of a province, who was charged 
with the collection of the revenue, and invested with ex¬ 
tensive judicial powers in all civil and financial cases. It 
was the duty of the Dlwan of a province to remit the 
revenue when collected to the Imperial Treasury. 
'Diwanl' means ‘the office, jurisdiction, and emoluments 
of a Diwan and the grant of the Diwam was a grant of 
the right to collect the revenue of Bengal, Bahar and 
Orissa, and to exercise judicial powers in all civil and 
financial causes arising in those provinces. 1 The farmdiu 
which granted the Di'wdni to the East India Company, 
was however something more than a grant of the right to 
collect the revenue of the three provinces and to exercise 
jurisdiction in civil and financial or revenue cases. It was 
a perpetual grant to the Company of the revenue when 
collected subject to the payment of twenty-six lakhs to the 
Emperor and to defraying the expenses of the Nizdmat. 

§ 242. In order to understand this latter condition, we 
must understand what is meant by the Nizamat. Under 



8 Aitchison’s Treaties , Vol. I, p. 61. 

• For example, Lord Mahon (History of England) speaks of “ a Diwanl or 
public deed.” The deed by which the Diwanl was granted was called a 
farmdn. 

1 See Wilson’s Glossary— Title , Diwan. The Committee of Circuit in 
their proceedings of the 20th August 1772 say—‘‘The Di\vani may be con¬ 
sidered as composed of two branches : 1st , the collection of the revenue j 2W, 
the administration of ju i e in civil cases.” See Harington’s Analysis y Vol. 
II, p. 25. 
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the Mahomedan Government, the Nazim was the chief 
officer charged with the administration of Criminal Law 
and Police, just as the Dtwdn was charged with the 
administration of Civil Law and the collection of the 
revenue. The term ‘ Nizdmat' denoted 1 the office, duties Meaning 
of the Ndzim, the administration of Police and Criminal 
Law/ In the palmy days of the Mogul Empire, it was 
usual to conduct the administration of the more distant 
Siibahs or provinces through a Viceroy or Governor called 
a Sitbahddr , who was occasionally a relation of the Em¬ 
peror, and to whom were entrusted not infrequently both 
the Diwani and the Nizdmat. As Dkuan he collected 
and remitted the revenue and administered civil justice. 

As Ndib or Nazuab 2 3 Ndzim , i.c. deputy of the Minister 
for the administration of criminal justice and police, who 
was near the person of the Emperor, he administered 
criminal justice and managed the police of his province. The 
Subahdar 3 of Bengal, Bahdr and Orissa formerly exercised 
these double functions. When the Diwani was granted in 
perpetuity to the English Company, he still retained the 
Nizdmat, still continued to be the Nawab Ndzim, the 
Deputy of the Emperor’s Ndzim, for the administration of 
criminal justice and police in the Provinces of Bengal, 

Bahdr and Orissa; and it was for the expenses of this 
Nizdmat or office of Ndzim that the Company were re¬ 
quired to provide-out of the revenue of Bengal, Bahdr and 
Orissa, when the Diwani of these three provinces was' 
granted to them by the Emperor’s farmdn on the 12th 
August 176s. 4 




Nawab is the honorific plural of Ndib , which means ‘ a deputy.’ 

3 The office of Subahdar was not hereditary, nor even granted for life ; but, 
in the weakness and decline of the Mogul Empire, the Subahdar.'. became in 
many instances too powerful to be removed ; and a son or other relation 
being on the spot and grasping the reins of power often succeeded with or 
wiLhout investiture by the Emperor. 

4 The Subahdar of Bengal, Bahur and Oris-a usually resided at Mursheda- 
bad. When, upon the grant of the Diwani to the Company, the Nizdmat was 
still left in the hands of Nadjam-nd-daulah , he was styled with special refer¬ 
ence to this office the NivAb Ndzim , and the same tide continued to be given 
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§ 243. But there is another and a very important point 
of view in which the Emperor’s farmdn may be considered, 
and this is with reference to the words “ as the said Com¬ 
pany are obliged to keep up a large army for the protec¬ 
tion of the Provinces of Bengal, &c. ” These words con¬ 
ceded to the Company authority to undertake the military 
defence of Bengal, Bahar and Orissa, to exercise military 
power, and so to assume one of the most important pre¬ 
rogatives of sovereignty. In the agreement of the 30th 


to the members of his family who succeeded him. As the rights of the 
Nawdh Nazim of MurshcdabiU have been frequently discussed, the following 
additional facts may be usefully mentioned. In accordance with the condi¬ 
tion in the Emperor’s farmdn , that a sufficient allowance should be made out 
of the revenues of the three provinces to support the expenses of the Nizamat, 
an agreement was concluded on the 30th September 1765 with the Nawdb 
N adjam-ud -daulah (son of Mir Jaffier, who died in January 1765), by which 
he was to receive the annual sum of Sicca Rs. 5,386,131 as an adequate 
allowance for the support of the Nizamat. Of this sum, Rs. 1,778,854 was 
for the Nawab Nazim’s household expenses, servants, &c., and Rs. 3,607,277 
for the maintenance of horse, sipahis, peons, &c. for th.e support of his dignity 
{A it chi son's Treaties , Vol. I, p. 65). Nad jam - ud-dan lah died on the 8th May 
1766, and his brother Sycjf-ud-daulah was elevated by the Company to the 
vacant office. By an agreement concluded with him on the 19th May 1766, 
he was to receive the reduced annual sum of Rs. 4,186,131, viz. Rs. 1,778,854 
for his household, and Rs. 2,407,277 for sipahis, peons, <lec. {A itch icon's 
Treaties , Vol. I, p. 67). Sycjf-ud-daulah died of small-pox on the 10th 
March 1770, and his brother Mobarek-ud-daulah , a minor, was made Nawdb 
Nazim. By an agreement concluded with him on the 21st March of the same 
year, the allowance was still further reduced to Rs. 3,181,991,^/2. Rs, 1,581,991 
for the household, and Rs. 1,600,000 for sipahis, peons, &c. ( Aitchison's 
Treaties , Vol. I, p. 69). The Court of Directors in their general letter of 
the 10th April 1771 directed the whole allowance to be still further reduced 
to sixteen lakhs during the minority of the Nawab. No treaties or agreements 
were concluded after 1770 with any member of the family; but the stipend of 
sixteen lakhs has ever since continued to be appropriated to the benefit of the 
Nawab Nazira and the members of the family. In the Despatch No. 30, 
dated 17th June 1864, it was intimaied that the Secretary of State perceived 
with satisfaction that the Government of India had no intention of disturbing 
existing arrangements for the pecuniary provision of the Nawab Nazim and 
his family, and the maintenance of the titular dignity of His Highness, it 
being obvious that they could not be interfered with or altered, during good 
conduct, without a violation of the spirit, at least, of the assurances which 
had been given to him by the British Government and a departure from the 
whole tenor of the transactions with him during a long course of years. 
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September 1765, concluded with Nadjam-uci-daulah , pro¬ 
vision was made for the maintenance of horse, sipahfs, 
peons, &c. for the support of his dignity only ; but not for 
military purposes. In the agreement of the 19th May 
1765, concluded with Syeff-ud-daulah , he agreed that the 
protection of the Provinces of Bengal, Bahar and Orissa, and 
the force sufficient for that purpose, should be entirely left 
to the “discretion and good management” of the Company. 
A clause exactly similar is to be found in the agreement of 
the 21st March 1770, concluded with Mobarek-ud-daitlah. 
It will thus appear that the grant of the Dhvdni in 1765 
was a cession to the East India Company of the military 
government of the three Provinces of Bengal, Bahar and 
Orissa, of the right to administer civil justice, and of the 
complete control of the finances, subject to a payment of 
twenty-six lakhs to the Emperor and to providing for the 
expenses of administering criminal justice, and the main¬ 
tenance of the police. It was in fact, though not in name, a 
cession of the sovereignty of these provinces, seeing that 
it was a cession of all the essentials of sovereignty. 
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CHAPTER XX. 

Landholdings and the Relation of Landlord and Tenant in 
India—From the Grant of the Diwdnt to the Permanent 
Settlement. 

§ 244. When, in consequence of the grant of the 
Diw&ni in 1765, it became necessary for the Company’s 
servants to undertake the administration of the land 
and the revenue, they were placed in one of the most 
extraordinary positions recorded in history. Ten years 
before the English had been utterly expelled from the 
country, of which they now assumed the de facto govern¬ 
ment. Having been occupied solely in the pursuit of 
trade, they had no previous means of acquiring that 
knowledge and experience, which were necessary in order 
to enable them to undertake with success the difficult task 
which now devolved upon them. I he system of adminis¬ 
tration, which had existed in the country, was not a 
system of written rules and plain principles, which could 
be learned by careful application. It was a tangled un¬ 
systematic mass of chicanery, dishonesty and oppression. 
Those upon whom they were compelled to rely for instruc¬ 
tion were prompted by self-interest to mislead and mis¬ 
inform, and neither morality, nor religion withstood the 
prompting. Much was learned only to be abandoned, 
because its practice was not consistent with those principles 
of humane and equitable government, which, professed 
from the beginning, have been steadfastly adhered to, and 
notwithstanding many mistakes have been at length firmly 
established. 

§ 245, In the year following the grant of the Div. ani 
Lord Clive took his seat as Dhvdn at the Punyd or 
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annual ceremony of settling and commencing, the collec¬ 
tion of the revenue held at Motighil near Murshedabad. 

The districts of the Twenty-four Parganas, Bardwan, 

Midnapore and Chittagong, which had been previously 
acquired, were at this time under the management of Earliest 
the Company’s servants ; but they were not in a position mpas ures of 
to undertake the administration of the whole of Bengal, ^on after “the 
Bahar and Orissa. A native Naib or Deputy Dlwdn ibuodui. 
resident at Murshedabiid, and under the supposed control 
of the European Resident, and a similar officer for 
Balidr under the control of the European Chief at Patna, 
conducted the collection of the revenue without any 
change of the former system until 1769. In this year 
Supervisors were appointed (16th August) to superintend, 
in subordination to the Resident, the native officers Appointment 
employed throughout the country in collecting the revenue of Super - 
and administering justice. Their duties were expressly 
set forth and defined in a letter of instructions issued 
for their guidance. They were to prepare a “ summary 
history of the Province,” giving an account of the ancient 
constitution, the rulers, the order of succession, the 
revolutions in their families, and their connections, their 
peculiar customs and, in short, every transaction, which 
could serve to trace their origin and progress. They Their Letter 
were to examine into the state, produce and capacity of °^ 0 .^ iruCm 
the lands ; the amount of the revenues, the cesses or 
arbitrary taxes and of all demands whatever made on 
the raiyat either by Government, zemindar or collector, 
with the manner of collecting them ; and the gradual 
rise of every new impost. They were to inform them¬ 
selves fully as to the regulation of commerce and the 
administration of justice : and while engaged in the 
performance of these duties, they were to inform the 
President or the Resident of every material circumstance 
worthy of remark, and for this purpose were to keep up 
a close and regular correspondence. The Letter of 
Instructions contained detailed directions by way of 
assisting them to fulfil the multifarious duties required 
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of them; and as the whole document is a remarkable 
one, I extract a few of these directions by way of 
example. 

§ 246. “ An equally important object of your atten¬ 

tion is to fix the amount of what the zemindar receives 
from the raiyat as his income or emolument; wherein 
they generally exceed the bounds of moderation, taking 
advantage of the personal attachment of their people, 
and of the inefificacy of the present restrictions upon 
them ; since the presence of the Amfl more frequently 
produces a scene of collusion than a wariness of conduct. 
When the sum of the produce of the lands, and of 
each demand on the tenant, is thus ascertained with 
certainty, the proportion of what remains to him for 
the support of his family and encouragement of his 
industry will clearly appear, and lead us to the reality 
of his condition. Among the chief effects which are 
to be hoped for from your residence in that province, 
and which ought to employ and never wander from 
your attention, are to convince the raiyat that you will 
stand between him and the hand of oppression ; that 
you will be his refuge and the redresser of his wrongs ; 
that the calamities he has already suffered have sprung 
from an intermediate cause, and were neither known 
nor permitted by us ; that honest and direct applica¬ 
tions to you will never fail of producing speedy and 
equitable decisions ; that after supplying the legal due 
of Government he may be secure in the enjoyment of 
the remainder; and, finally, to teach him veneration 
and affection for the humane maxims of our Govern¬ 
ment.” . “ For the raiyat being eased and secured 

from all burthens and demands but what are imposed 
by the legal authority of Government itself, and future 
pattas being granted him, specifying that demand ; 
he should be taught that he is to regard the same as 
a sacred and inviolable pledge to him ; that he is liable 
to no demands beyond their amount. There can, 
therefore, be no pretence for suits on that account , no 
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room for inventive rapacity to practise its usual arts : all 
will be fair, open, regular. Every man will know what he 
can call and defend as his own ; and the spirit of lawless 
encroachment, subsiding for want of a field for exercise, 
will be changed into a spirit of industiy; and content 
and security will take the place of continual alarms and 

vexations. ”.“ You 

are to proceed to a local investigation of the quantity 
of lands and their rents, which is to be performed by visit¬ 
ing each division yourself, and calling upon the zemindar 
or head collector for the Hastabud of the division under 
his management. But you are not to content yourself with 
this: from hence you are to descend to the subdivisions of 
the grand district, and to the small cutcherries of each 
collector, however inconsiderable ; and this will procure 
you a list of the pattas as distributed to every raiyat , and 
supposed to contain the quantity of land possessed by each 
and the amount of rent with which it is charged. Thus 
you will be enabled to ascertain how far the Hastabuds 
given in by the collectors of the grand divisions differ 
from the Hastabuds of the lesser, from the principal down 

to the smallest subdivision. ”. 

“ The raiyat should be impressed in the most forcible and 
convincing manner that the tendency of your measures is to 
his ease and relief; that every opposition to them is rivet¬ 
ing his own chains and confirming his servitude and depend¬ 
ence on his oppressors ; that our object is not increase of’ 
rents or accumulation of demands, but solely by fixing 
such as are legal, explaining and abolishing such as are 
fraudulent and unauthorized, not only to redress his present 
grievances, but to secure him from all further invasions of 
his property. ” 

§ 247.“ Having thus obtained sufficient and 

authentic accounts of the rent-rolls of the districts, by 
searching into the papers and records of the smallest as 
well as the largest, comparing their respective Hastabuds, 
surveying and measuring the lands which appear rated 
above or below their real value and extent, you are to bring 

H 2 
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your investigation home to the zemindar. For this pur¬ 
pose the records are to be consulted, and the periods most 
applicable to the design seem to be these three ; the gov¬ 
ernment of Sujah Khan, of Aliverdi Khan, and the present. 
By collating the Hastabuds given in by the zemindars 
with those you obtain from the smaller districts, you will 
distinguish the quantity of land, which they have usurped 
from the Government and enjoy for their own use and 
advantage, free of rent. And again by opposing the sum 
of the pattas of any particular place in any subdivision to 
the sum stated in its Hastabud, you will also lay open the 
shares which the petty collectors and their dependents 
have acquired for themselves, after the example of their 
principals ; for this species of fraud is carried on by general 
connivance from the heads to the lowest denominations. 
All lands, which are found to have been thus illegally 
dismembered, are to be immediately re-annexed, and a 

resumption set on foot by Government ”. 

“ The Khamdr lands, having no native tenants, are culti¬ 
vated by contract The custom and terms of contract are 
various in various districts ; but, in general, there is one 
settled rule. An advance in money is made by the zemin¬ 
dar to the cultivator, by the help of which he tills and im¬ 
proves the land. When the crops are cut and gathered in, 
they are generally divided between the cultivator and the 
zemindar; from one-third to one-half to the cultivator, and 
the remainder to the zemindar; when the former accounts 
with the latter for the amount of the advances, which are 
often taxed by the zemindar with an heavy interest, or 
fraudulently exceeded by an arbitrary valuation, far below 
the market price of the goods or products of the lands, in 
which he is paid. Your object is to inform yourself what 
the cultivator really receives for his labour, and in what he 
is injured; and, secondly, what the zemindar embezzles and 
secretes from Government by an undervaluation of the 
productions of the soil which he thus receives, sinking the 
amount of the returns, and by other means, which serve to 
deceive us, and obstruct the progress of cultivation in these 
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lands. ”.“ Having thus clearly distin¬ 

guished the amount measurement of the several lands, and 
their products of kinds, as also the land revenue, the cesses 
or arbitrary taxes must engage your attention. On these 
subjects I have already spoken in part, and shall now con¬ 
sider what is yet to be done by you. ”. 

“ To obtain an account of these cesses, or imposts, there 
cannot be a more certain method than what I have before 
recommended, of getting from the raiyat himself a state¬ 
ment of what he actually pays over and above his estab¬ 
lished rents, and from this you arc to draw a medium 
amount of the cesses levied upon the whole. This should be 
set against the amount of the established rents of lands so 
cessed.“ Having, by these means, obtain¬ 

ed an account of all public and private collections and im¬ 
positions on the raiyat and trader, you will have a set of 
materials in your hands from which you may venture to form 
a real Hastabiid, to contain the quantity, productions, and 
rent of all cultivated lands under Government; and likewise 
the quantity, productions, and value of all jagirs , taluks , 
charitable and religious donations ; which you will draw up 
according to the form accompanying, and transmit to me, 
with such annexed remarks, observations, and proposals of 
your own, as you may judge important and conducive to the 
improvement of the lands, the content of the raiyat , the 
extension and relief of trade, the increase and encourage¬ 
ment of any useful manufacture or production of the soil 
and to the general benefit and happiness of the province 

in every consideration and point of view”. 

u ^ our commission entrusts you with the superintendence 
and charge of a province, whose rise and fall must consi¬ 
derably affect the public welfare of the whole. The explor¬ 
ing and eradicating numberless oppressions, which are as 
grievous to the poor, as they are injurious to the Govern¬ 
ment ; the displaying of those national principles of honour* 
faith, rectitude, and humanity, which should ever charac¬ 
terize the name of an Englishman ; the impressing the 
lowest individual with these ideas, and raising the heart of 
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the raiyat from oppression and despondency to security 
and joy, are the valuable benefits which must result to our 
nation from a prudent and wise behaviour on your part. 
Versed as you are in the language, depend on none, where 
you yourself can possibly hear and determine. Let access 
to you be easy, and be careful of the conduct of your 
dependents. Aim at no undue influence yourself, and 
check it in all others. A great share of integrity, disin¬ 
terestedness, assiduity, and watchfulness is necessary, not 
only for your own guidance, but as an example to all 
others, for your activity and advice will be in vain, unless 
confirmed by example.” 

§ 248. We may admire the excellence of the principles 
here inculcated, while we marvel at the simplicity, which, 
under the circumstances, could have supposed the suc¬ 
cessful performance of such manifold and difficult duties 
to lie within the compass of individual ability. If plans 
of reform and schemes of administration, cunningly de¬ 
vised with specious detail on paper, and elaborated with 
impressive phraseology in well-rounded periods, could 
eradicate long-standing evils, correct long-practised abuses, 
alter long-followed customs, and revolutionize the charac¬ 
ter of an entire race, India would long since have been 
the most socially and morally perfect, the best governed, 
the most progressive, the most prosperous, and the most 
happy country in the world. The Supervisors did not 
continue in office long enough to demonstrate the imprac¬ 
ticability of the task committed to them. In May 1772 
they were styled ‘ Collectors ’ instead of Supervisors ; and 
in November of the following year (1773) they were with¬ 
drawn, and their districts left to the superintendence of 
Native Dfwdns or Amfls. Further, the Directors posi¬ 
tively prohibited 5 the making of minute scrutinies, such 

4 As I have heard this fact called in question, and I have been unable to 
discover the original letter, it may be well to give the evidence on which the 
above statement is based. In the Revenue Letter to Bengal, dated 6th 
January 1815 (I Revenue Selections , p. 281), the Directors say “ In advert¬ 
ing to the mistakes which were made in forming the Permanent Settlement of 






and Tenant in Various Countries — {India). 


469 


as those indicated in the Letter of Instructions, which 
had been issued for their guidance. The appointment 


the lands in Bengal, it is important also not to lose sight of the causes from 
which those mistakes arose : and we are warranted not only by general 
probability, but by the recorded confession of some of our Revenue servants at 
the time, in imputing the errors in question to the want of information by the 
Collectors, who wen positively prohibited from resorting to minute local 
scrutinies for the purpose of ascertaining the resources of the country .” In 
the Fifth Report of the Select Committee of the House of Commons, it is 
said:— “The lights formerly derivable from the Kanungo’s office were no 
longer to be depended upon ; and a minute scrutiny into the value of the 
lands by measurement and comparison of the village accounts , if sufficient for 

the purpose , was prohibited by the orders from home; ” — and again : _ “ The 

exact adjustment of the revenue on lots of estates exposed to sale would 
have been by this rule” (/.<?. the rule contained in Regulation I of 1793) 
“extremely easy, had the data been procurable with sufficient exactness; 
but the actual produce of the whole, or of the part of an estate, could now be 
known only to the zemindar and his own servants. The means which the 
former Governments possessed and might have exercised for this purpose were 
relinquished on the conclusion of the Permanent Settlement. The Directors 
had already prohibited the practice of minute local scrutinies ; the Kanungo’s 
office was now abolished ; and the pahuari or village accountant declared to 
be no longer a public officer, but the servant of the zemindar “ I n fixing 
the amount of the assessment, the jama of the preceding year, compared 
with the accounts and information to be supplied by the Collectors, and the 
recommendation of the Board of Revenue thereon, was to be the standard ; 
all reference to measurement and to comparative accounts in detail of the assets 
»fformer years with the present was positively prohibited.”—{Land Tenure by 
a Civilian , p. 94, and see pp. m-112.) The reason for the Directors 1 
prohibition was that they were afraid lest the suspicions of the mindars 
should be aroused—lest the zemindars should distrust the promise of a 
permanent settlement at a fixed amount of revenue, and should come to think ‘ 
that the English would avail themselves of the information thus obtained to 
increase the revenue afterwards. See the question discussed in paras. 470, 
47i, 472, 473, 520 and 544 of Mr. Shore’s Minute of the 18th June 17S9. 
In Revenue Letter to Bengal, dated 15th January 1819 (I Revenue Selections , 

P- 355)» the Directors said:—“ At the time when the discussions took place 
on the subject of forming the Permanent Settlement in the Lower Provinces, 
the question was agitated whether the ascertainment of piiyate rights ought 
not to have been carried into effect before that arrangement was con¬ 
cluded. Zemindar! oppressions and abuses during the revolutions that had 
occurred in the Bengal Provinces at periods not long anterior to the establish¬ 
ment of the British power, and the early measures of our administration had 
thrown such obscurity over the rights of the cultivators, that it became diffi¬ 
cult to define them.” Then quoting Lord Cornwallis’s observations about 
usage and custom which varied in almost every district, and precedent % 
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of Supervisors was followed in 1770 by the institution of 
two Revenue Councils , of Control, one at Murshedabdd 
Two Revenue and the other at Patna 6 ; but this arrangement did not 
pointed *hi* ~ P rove very successful. In 1770 there was a great famine, 
1770 — Great which was said to have destroyed a third of the inhabitants 
Famine, m the ^ g en a- a I. Notwithstanding this mortality and the conse- 
quent decrease of cultivation, the revenue collections for the 
following year, 1771-2, exceeded not only those of 1769-70 
but those of 1768-69. This, as explained in a letter from 
the President in Council, 7 was due to the standard of 
Collections collection being maintained by violence and oppression. 
notwithsumd ^ ne device was to assess 8 upon the actual inhabitants of a 
ing. local division the loss sustained in consequence of raiyats 


which might be pleaded in justification of every species of exaction and op¬ 
pression (ante, p. 450), they continue :—“ The difficulties to be encountered 
in the pursuit of minute local investigations deterred Lord Cornwallis from a 
task, to the undertaking of which, it must be confessed, the sentiments and 
instructions of the Court of Directors had been unfavorable from the time of 
Mr. Hastings to their first dispatch of the 12th April 1786 on the subject of the 
decennial settlement.” When in 1800 a Regulation was passed for the purpose 
of preparing a Pargana Register of estates paying revenue or held free of 
payment of revenue, Collectors were directed by the express provisions of the 
Regulation to enter in this Register the measurement of the villages whenever 
“ ascertainable by public measurements to settle disputes, or otherwise,” and the 
gross rents of the villages, “ which may have been ascertained by a kkas collec¬ 
tion, attachment or otherwise.” Further they were expressly directed “ not to 
require from the proprietors or farmers of malguzari (revenue-paying) lands, 
or from their under-tenants, any papers or information respecting the measure¬ 
ments or rents of such lands, nor from the holders of lakheraj (revenue free) 
Lands, any papers or information respecting the rents of lands of this descrip¬ 
tions, for the purpose of entering the same in the Pargana Register ; it being 
intended only that the measurement and rents of matguzari lands, and the 
rents of lakheraj lands should be entered in the Register, when the same may 
be ascertained by public measurements, khas collections, attachments, or 
such ( '.her occasional means as may furnish the necessary information for 
completing these subsidiary heads of the Pargana Register, which are to be 
left blank until such information may be obtained.”—See sections 3 and 7 of 
Reg. VIII. of 1800. 

• Sec If Ilarington’s Analysis , p. 6. 

7 Dated 3rd November 1772. 

9 This assessment was termed Najai , and was said to be authorized by the 
ancient, and general usage of the country. It was afterwards expressly 
abolished. 
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having died or absconded. Such an imposition may not 
have been seriously felt in ordinary years ; but it must 
have fallen with terrible severity upon the survivors of 
the famine of 1770. After describing the hardship and 
wretchedness caused by this mode of keeping up the col¬ 
lections, the President, in the letter just mentioned, proceeds 
to say :—“ Though seven years had elapsed since the 
Company became possessed of the Diwani, yet no regular 
process had ever been formed for conducting the business 
of the revenue. Every zemindart. , and every tahik, was 
left to its own peculiar customs. These indeed were not 
inviolably adhered to ; the novelty of the business to those State of 
who were appointed to superintend it, the chicanery of the ^ 

people whom they were obliged to employ as their agents, ^hTprlsitUnt 
the accidental exigencies of each district, and not unfre- in Council. 
quently the just discernment of the collector, occasioned 
many changes. Every change added to the confusion 
which involved the whole, and few were either authorized, 
or known, by the presiding members of the Government. 

The articles which composed the revenue, the form of 
keeping accounts, the computation of time, even the tech¬ 
nical terms, which ever form the greatest part of the 
obscurity of every science, differed as much as the soil and 
productions of the province. This confusion had its origin 
in the nature of the former Government. . . . . . . . 

The Mutsuddies , who stood between the Nazim and the 
zemindars, or between them and the people, had each their * 
respective shares of the public wealth. These profits 
were considered as illegal embezzlements, and therefore 
were taken with every caution which could ensure secrecy ; 
and being consequently fixed by no rules, depended on 
the temper, abilities, or power, of each individual for the 
amount. It therefore became a duty to every man to take 
the most effectual measures to conceal the value of his 
property, and elude every enquiry into his conduct, while 
the zemindars and other landholders, who had the advan- 
tage of long possession, availed themselves of it, by com¬ 
plex divisions of the lands, and intricate modes of codec- 
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tion, to perplex the officers of the Government, and confine 

the knowledge of the rents to themselves. 

The internal arrangement of each district varied no less 
than that of the whole province. The lands subject to the 
same collectors, and intermixed with each other, were, 
some held by farm ; some superintended by shikdars or 
agents on the part of the collector ; and some left to the 
zemindars or talukdars themselves under various degrees 
of control. The first were racked without mercy, because 
the leases were but of a year’s standing, and the farmer 
had no interest, or check, to restrain him from exacting 
more than the land could bear ; the second were equally 
drained, and the rents embezzled, as it was not possible 
for the collector, with the greatest degree of attention on 
his part, to detect or prevent it. The latter, it may be 
supposed, were not exempted from the general corruption ; 
if they were, the other lands which lay near them would 
suffer by the migration of their inhabitants, who would 
naturally seek refuge from oppression in a milder and more 
equitable Government.” 

§ 249. In 1771 the Court of Directors sent out in¬ 
structions 9 “ to stand forth as Dlwdn , and by the agency of 
the Company’s servants to take upon themselves the entire 
care and management of the revenues.” At the same 
n^ltan(ls Pam t[me the y directed the dismissal of Mahomed Reza Khan, 
forth as the Naib Diwan at M.urshedabad, and of every person 
Diwdn. employed by him, or in conjunction with him ; and they 
expressed their confidence that the President in Council 
would adopt such regulations and pursue such measures 
as should ensure to the Company every possible advant¬ 
age and free the raiyats from oppression. In conse- 

Dismissal 0 f quence of these directions Mahomed Reza Khan was 
the Nail) 

Diwdns at dismissed on the nth May 1772 ; and the charge of the 
Murskeda- office of Diwan was assumed and the duties performed by 
Patna. the Chief and Council of Revenue at Murshedabdd. In 
the same way the Naib Dfwan for the Province of Bahar 


General letter of 28 Ik August 1771. 
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at Patna was removed, and the Chief and Council at 
Patna assumed the duties of his office. On the 14th May 
1772, it was directed that “the servants employed in the 
management of the collections " should be styled ‘ Col¬ 
lectors' instead of ‘Supervisors' ; and that “a fixed Diwan 
should be chosen and nominated by the Board, who ” 
should “ be joined with the collector in the superintend¬ 
ency of the revenues." On the 29th August of the same 
year, it was resolved to remove the management of the 
Revenue department from MurshedabAd to Calcutta. 

I he Dfwdnf, it was said, might be considered as composed 
of two branches, (1) the collection of the revenue, and 
(2) the administration of justice in civil cases. For 
regulating the latter a separate plan had been framed 
(with which we are not at present concerned). The 
revenue, it was observed, was beyond all question the first 
object of Government; that on which ail the rest depended, 
and to which every other should be made subservient. 

It was argued that the management of this most important 
department could not be effectually carried on at Mur- 
shedabad and Patna away from the immediate observa- The whole 
tion and control of the President and Council. A t ccord- Council 
Jagly it was decided that the whole Council should com- ^Bonrdof 
pose a Board of Revenue, and undertake the direct Revenue. 
management of all matters connected with the revenue 
^nd its collection. The Khalsa or Exchequer and the 
Treasury were at the same time removed from Mursheda-* 
bad to Calcutta. 1 The system thus established in May 
] 77 ' 2 ~ was altered in the following November, owing to 
instructions received from the Court of Directors. The 
European Collectors were withdrawn, and their districts 
loft in charge of Native Diwans or Armls. A Committee 
0/ Revenue was formed at the Presidency consisting of 

One of the expressed objects of this change was that the eyes of the 
people might be turned to Calcutta as the centre of Government and to the 
Company as their Sovereign, that Calcutta instead of Mtirshodabad might be¬ 
come The capital. 

Mr. Hastings was appointed Governor in 1772. 
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remittee of ’two Members of the Council Board and three Senior Civil 
Revenue and n _ 

Provincial Servants below Council. The three Provinces were dis¬ 
tributed into six divisions, the Calcutta division being 
placed under the superintendence of the Committee just 
mentioned ; and the remaining five divisions under the 
superintendence of ProvinciaLCouncils stationed at Bard- 
wan, Patna, Murshedabad, Dinajpore and Dacca. Each 
of these Provincial Councils consisted of a Chief and 
four Senior Civil Servants. These arrangements were de¬ 
clared to be temporary only, and subservient to “ a future 
and perpetual system,” it being intended, whenever the 
accounts and arrangements of any one division were so 
regulated and completed as to enable the control to be 
brought down to the Presidency, that the Provincial 
Council should be withdrawn, and either continue to con¬ 
duct* the business of the division at the Presidency or 
transfer it at once to the Committee. It was not, however, 
till February iySi that the Provincial Councils were dis¬ 
solved, when a fresh arrangement was made for conducting 
the business of the Revenue department. 

§ 250. On the 1st November 1776 the Governor- 
General proposed that one or two Covenanted Servants of 
the Company, assisted by a Diwan and other officers, should 
be temporarily appointed to collect and compile the 
accounts of the past collections, to digest the materials 
furnished by the Provincial Councils and Dfwdns, and to 
Croftes , and obtain special accounts and other materials of information, 
by deputing native officers on occasional investigations. 
Besides the performance of these duties, “ many other 
points of inquiry,” he observed, “will be also useful to 
secure to the raiyats the perpetual and undisturbed posses¬ 
sion of their lands, and to guard them against arbitrary 
exactions. This is not to be done by proclamations and 
edicts, nor by indulgences to the zemindars and farmers. 
The former will not be obeyed unless enforced by regu¬ 
lations so framed as to produce their own effect without 
requiring the hand of Government to interpose its support; 
and the latter, though it may feed the luxury of the semin- 
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dars or the rapacity of the farmers, will prove no relief to 
the cultivator, whose welfare ought to be the immediate 
and primary care of Government.” In accordance with 
this proposal Messrs. Anderson, Croftes, and Bogle were 
deputed with an establishment of Amins to procure the 
most exact information as to the real value of the lands, 
the nature of the raiyats pattas in different parts of Bengal 
and other matters set out in their instructions according to 
the Governor-Generars proposal. After making their 
inquiries, they submitted, on the 25th March 1778, a report 
containing much valuable information. On the 20th Feb¬ 
ruary 1781, the Provincial Councils were dissolved and 
their powers and duties transferred to a Committee of 
Revenue at the Presidency, consisting of four Covenanted Committee of 
Civil Servants, 3 who were entrusted “with the charge and ^ 

administration of all the public revenues of the provinces, 
and invested in the fullest manner with all the powers and 
authority, under the control of the Governor-General and 
Council, which the Governor-General and Council do them¬ 
selves possess, and shall- not reserve exclusively to them¬ 
selves.” The office of the Khalsa or Exchequer was 
transferred to the Committee of Revenue, and alterations 
of detail were made in the manner of conducting business, 
the general object of all portions of the entire scheme 
being—“that all the collections of the provinces should be 
brought down to the Presidency, and be there administered 
by a Committee of the most able and experienced of the 
Covenanted Servants of the Company under the immediate 
inspection of, and with the opportunity of instant reference 
for instruction to, the Governor-General and Council.” 

§ 251. The plan of managing the whole business of 
the revenue at the Presidency without the assistance of Collectors 
responsible local agents was soon found to be impracti- 
cable, and the withdrawal of the Collectors to have been 
a mistake. Mr. Shore, writing in 1782, expressed his 
opinion that the real state of the districts was then less 

. - muel O;,mers, and 

Mr. Charles Croftes. 
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known and the revenues less understood than in 1774* 
The Committee of Revenue were accordingly instructed 
(7th April 1786;, upon proceeding to the ensuing year’s 
settlement, to divide out the Huzuri 4 Mahals into 
Collectorships in such manner that no one Collector- 
ship should exceed in jama the sum of eight lakhs 
of rupees. In pursuance of these instructions, the 
Provinces of Bengal and Orissa were divided into 
more than twenty Collectorships, exclusive of those 
which had been already established in Bahar, making 
thirty-six in all. In the following year a new division was 
proposed and approved by the Governor-General and 
Council (21st March 1787), under which the number was 
reduced to twenty-three or, including the Salt districts, 
twenty-four. Immediately afterwards (8th June 1787) rules 
were made for the conduct of Collectors, and these rules 
were subsequently re-enacted with amendments in 1793. 
In accordance with the instructions of the Court of Direc¬ 
tors, 5 a Board of Revenue was in 1786 (12th June) substi¬ 
tuted for the Committee of Revenue. One of the members 
of Government was the President of this Board, which, 
in other respects, “was expressly constituted on the found¬ 
ation and principle of the Committee” A regular set of 
rules was made for the guidance of the Board of Revenue 
in 1788 (25th April), by which the general functions of the 
Board were declared to be “deliberation, superintendence, 
and control,” and it was made their principal duty to take 
care that the officers under their authority should perform 
their assigned duties with regularity, integrity, and assi¬ 
duity. In order to enable them to carry out this “funda¬ 
mental principle of their institution” they were invested 
with power to summon any officer to the Presidency to 
explain and justify his conduct, to impose a fine upon him 
not exceeding a month’s salary, and to suspend him from 
office. Every instance of the exercise of these powers 



4 paying their revenue direct into the Government treasury. 
h Letter of 21st Sept inber 1785. 
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was to be reported to the Governor-General in Council. 6 
The rules passed for the guidance of the Board of Revenue 
were incorporated in a Regulation of 1793, the essential 
portions of which are still in force in the territories subject to 
the Government of Bengal. 7 From the history just given of 
the Revenue department between 1765, when the Company 
obtained the Devvani, and 1793, when the Permanent 
Settlement was made, it will appear that many changes of 
system were made during the short space of twenty-eight 
years. Let us now see what was done during this period 
in the administration of the Land Revenue. 

§ 252. With the exception of the Twenty-four Par- 
ganas, Bard win, Midnapore and Chittagong, which were 
managed direct by the Company’s servants, the other 
districts were left under native management from 1765 to 
I 77 1 - Bahar had been settled for a term of years; but 
Bengal and Orissa had up to this time been settled from 
year to year. It was thought that this fluctuating system 
was impolitic: and it was therefore resolved, on the 14th 'Meamrts 
May 1772, to make a settlement of Bengal and Orissa for 'to^a**Quin- 
a period of five years. In order to make this settlement, quemwd 
a Committee, consisting of the President (Mr. Hastings 8 9 ) 
and four other members, was appointed to go on circuit 


0 These powers were not taken away until 1874. 

7 The personnel of the Revenue department has been altered since 1793 
in two material respectson.lv, viz., by the appointment of Commissioners of 
Revenue in 1829, and the employment of Deputy Collectors in 1833. It now 
consists of-— I. The Board of Revenue, as to which see Regs. II of 1793, 
Rt of 1S22, and X of 1831. II. Commissioners of Revenue , see Reg. I 
of 1829. IIT. Collectors, see Reg. II of 1793. R * Deputy Collectors , see 
Reg. IX of 1833. V. Assistant Collectors , who are Covenanted Servants em¬ 
ployed during the first years of their service in assisting the Collector and so 
learning the duties of the Revenue department. For the personnel of the 
Revenue department in the North-Western Provinces, see Chapter II (sec¬ 
tions 4— 35) of Act XIX of 1S73. Native Diwans used formerly to be asso¬ 
ciated with the European officers in the collection of the revenue. The 
Provincial Diwans were abolished in 1786. The Collectors* Divan:, appointed 
Py Reg. II of 1793 were abolished from the 1st January 1814—sec s. 2, 

Reg. XV of 1813. 

9 Mr. Hastings did not, however, go. Only the four junior members 
went. 
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through the province. 9 The settlement of Htighlt, Hidgelf, 
‘ Calcutta Parganas/ Bardwan, Midnapore, Birbhum, Bis- 
senpur and Pachete was to be determined by the remain¬ 
ing members of the Board. The reasons assigned for this 
measure were, that “ the forms and usages peculiar to 
each district, and the present and improvable state of the 
lands, require a local inspection. They cannot be known 
with any degree of certainty by remote observations, or 
the interested and superficial scrutinies of the natives. A 
part of the administration itself being on the spot will 
run Jess hazard of being deceived in intelligence, or dis¬ 
appointed in their investigations ; they will be better able 
to hear and redress any grievances, which the inhabitants 
may prefer to them, and to form such particular regula¬ 
tions as may be necessary for the exigencies of each 
district; or to superadd others to those which shall be 
generally and previously resolved on” It was decided 
“ to let the lands in farm and the following reasons were 
given for taking this course :—“ There is no doubt that the 
mode of letting the lands in farm is in every respect the 
most eligible. It is the most simple, and therefore the 
best adapted to a Government, constituted like that of the 
Company, which cannot enter into the detail and minutke 
of the collections. Any mode of agency, by which the 
rents might be received, is liable to uncertainty; to per¬ 
plexed and inextricable accounts; to an infinity of little 
balances; and to embezzlements ; in a word, both the 
interest of the State, and the property of the people, must 
be at the mercy of the agents. Nor is it an object of trivial 
consideration, that the business of the Service, already so 
great that much of it is unavoidably neglected, would be 
thereby rendered so voluminous, and the attention of the 
Board so divided, that nothing would be duly attended to ; 
the current affairs would fail into irrecoverable arrears ; the 

9 The giving of presents (Nazars and Salarnis), usually presented at the first 
interview as marks <.{ subjection and respect, was at the same time directed 
to be totally discontinued, as well to the superior servants of the Company 
and the Collectors, as to the zemindars, farmers and other officers. 
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resolutions upon them be precipitate and desultory ; the 
authority of the Government set at nought ; the power 
which it must necessarily delegate to others would be 
abused ; and the most pernicious consequences ensue, from 
the impossibility of finding time to examine and correct 
them. That such would be the case, we with confidence 
affirm, since we already experience the existence of these 
evils in part from the great increase of affairs, which has 
devolved to the charge of this Government ; and the want 
of a reduced system, no less than from a want of immediate 
inspection and execution.” 

§ 253. At the same time the President' and Council 
expressed their opinion in favour of long leases. “ The 
farmer/’ it was observed, “ who holds his farm for one year 
only, having no interest in the next, takes what he can 
with the hand of rigour ; which, even in the execution of 
Jegal claims, is often equivalent to violence. He is under Arguments in 
the necessity of being rigid, and even cruel; for what is ^iemeorSet 
loft in arrear after the expiration of his power, is at best a tlement for 
doubtful debt, if ever recoverable. He will be tempted to 
exceed the bounds of right, and to augment his income by period. 
irregular exactions, and by racking the tenants, for which 
pretences will not be wanting, where the farms pass annu¬ 
ally from one hand to another. What should hinder him ? 

He has nothing to lose by the desertion of the inhabitants, 
or the decay of cultivation. Some of the richest articles 
of tillage require a length of time to come to perfection. 

The ground must be manured, banked, watered, ploughed, 
and sowed, or planted. These operations are begun in 
°ne season and cost a heavy expense, which is to be repaid 
b y the crops of the succeeding year. What farmer will 
either give encouragement or assistance to a culture of 
which another is to reap the fruits ? The discouragements 
which the tenants feel, from being transferred every year 
to new landlords, are a great objection to such short 
leases. They contribute to injure the cultivation, and dis¬ 
people the lands.” The high assessment imposed by 
Kasim Ali was found in the accounts, which came into the 
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nial Settle¬ 
ment of 1 772 


hands of the Company's servants upon the grant of the 
Diwani. Every endeavour was made to collect the revenue 
according to this assessment, butit was found impossible 
to do so, partly because the amount was more than the 
country could bear, and partly because the coercive means 
employed by the English Government were very much 
milder than those habitually resorted to under the previous 
native administration. The difficulty of realizing the 
revenue had been greatly increased by the famine of 1770 ; 
and the Company's Government were considerably perplex¬ 
ed as to the course to be pursued in order to place the 
finances in a position satisfactory to their honorable masters. 
1 he real object of the Committee of Circuit of 1772 was to 
ascertain the value of the country by letting it in farm for 
a term of years to the highest bidder. It was believed that 
the natives were better informed of the value of the 
lands than their rulers, and that few would engage to 
pay what they could not find means to discharge. 1 Ac¬ 
cordingly the quinquennial settlement of 1772 was 
concluded for the most part with farmers. Experience 
showed this to be a mistake. Ignorant of the real 


1 Mr. Shore’s Minute of i8//z June 1789, § 95. It may he observed that 
when the English succeeded to the management of the revenues, little trace 
remained of the jama assessed on the raiyats by Todar Mai {id. y § 218). There 
were three modes of realizing the land-revenue (1) by employing Govern¬ 
ment officers to collect it direct from the cultivators ; (2) by letting it out to 
farmers ; (3) by settling with zemindars or other middlemen having proprie¬ 
tary rights in the land. The first was Ale bar’s plan and has been tried by 
the English in the Madras ratyatwdrt system. Its great disadvantage is that 
for adequate execution, it requires a minuteness of inspection and a detailed 
superintendence, which are incompatible with the scale of European agency 
possible with regard to financial considerations; and native agency has been 
found unsafe where so many opportunities of profit present themselves. The 
second plan was introduced by the Emperor Faiofebslr (1713 — 1719). The objec¬ 
tion to it is that the farmer having no permanent interest in the land is in no 
wa y restrained in his exactions by the prospect of resulting damage. The third 
plarf was tried by the English in the hope that with the e possessed of per¬ 
manent proprietary rights regard for their own future interests would impose a 
check upon oppression pernicious in its ultimate results—(See in connection 
with this subject Lord Moira’s Minute of the 2 1 st September 1815, and Mr. 
Shore’s Minute of the \%lh June 1789, §§ 154—197.) 






